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TO 



THE QUEEN. 



Madam, 

I presume to lay at your Majesty's 
feet a Work, the result of many years' diligent study, 
much calm reflection, and a long life's experience. 
It professes to record fiicts, institute comparisons, 
draw conclusions, and expound principles, often too 
little considered in this country by those who enjoy 
the inestimable blessings of our political system ; and 
little understood in other countries by those who 
are endeavouring to naturalize it among themselves, 
and for whose success the wishes of all must be more 
hearty than their hopes can be sanguine. 

The subject of the Book, The British Constitution, 
has a natural connection with your Majesty's auspicious 
reign, which is not more adorned by the domestic 
virtues of the Sovereign than by the strictly constitu- 
tional exercise of Her high office, redounding to the 
security of the Crown, the true glory of the Monarch, 
and the happiness of the ^People. Entirely joining 
with all my fellow-citizens, in feelings of gratitude 



VUl DBDIC5ATI0N. 

towards such a Ruler, I have individually a deep 
sense of the kindness with which your Majesty has 
graciously extended the honours formerly bestowed, 
the reasons assigned for that favour, and the prece- 
dents followed in granting it. 

With these sentiments of humble attachment and 
respect, 

I am. 

Your Majesty's most faithful Subject, 
and most dutiful Servant, 

BROUGHAM. 

Brougham, 

nthDec.,imo. 
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The design ©f this work is to explain the structure 
of the British Constitution, and tne principles upon 
which it is founded ; to trace its history, and show in 
what manner its present excellence has been attained ; 
to compare it with other popular systems in ancient 
and modern times; to show that even since its present 
form was assumed, it has been improved, and is still 
capable in certain respects of further improvement, 
adapting itself to new circumstances, although, if left 
untouched, it secures to the people, in an ample mea- 
sure, the blessings which it is the object of all govern- 
ment to bestow. Its present state and past history 
are therefore the subject of the work. Upon both 
of these heads the result of the inquiries into which 
we are about to enter may be shortly stated. 

The combination of different interests and powers 
at once provides against the encroachment of any 
one, and against error in the action of the whole ; unit- 
ing in itself the distinctive qualities of all the pure 
unmixed forms of government, — ^Regal, Patrician, 
Republican; and endowed with their respective vir- 
tues ; borrowing vigour from Monarchy, stability from 
Aristocracy, popular freedom from Democracy. The 
people possess by their representatives a voice in the 
management of their own affairs; a real control 
over the conduct of their rulers ; and a sensible weight 
in the selection of the pubKc servants. — The owners of 
propeirty, the possessors of rank, and the represen- 
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tatives of all kinds of personal eminence, have a power 
and authority sufficient to check the excesses of popu- 
lar violence. — The Sovereign can influence the con- 
duct of public affairs as far as is compatible with tlie 
deliberate and continuing will of the other brandies of 
the government. Above all, the unspeakable bless- 
ing of a pure and impartial administration of justice 
is secured by the absolute independence of the Judges, 
and their exclusion from all share in parliamentary, 
or even in any political proceedings. 

The structure of the Constitution has been likened 
to a pyramid, of which the broad base, supporting 
the whole, is formed by the People ; the middle por- 
tion is the Aristocracy of rank, property, talents, and 
acquirements; and on the narrow summit rests the 
Crown. The Judicial power, pure and unsullied, calmfy 
exercised by men independent of all the other orders, 
removed from all faction, and partaking neither its 
fury nor its delusions, forms a mighty zone which 
girds the fabric round about, connecting the loftier 
and narrower with the humbler and broader layers, 
binding the whole compactly together, repressing the 
encroachments, and smoothing the ruggedness ^f 
every part. But grievously do they err who question 
the necessity of the Aristocracy as an integral por- 
tion of the system. Nothing else can protect liberty 
from an arbitrary sovereign, or from the more insup- 
portable tyranny of the irresponsible multitude.* 

The conducting in public of the whole business of 
the State by discussion in the two Houses, may be refc- 
koned a part of the Constitution, because it is the 
necessary consequence of Representative Government; 
«nd the right of public meetings, and of a free press, 
is hardly less a necessary result. The greatest secu- 

* To the want of a patrician body may perhaps be traced, more than to 
any other circumstance, the establishment of absolute monarchy in Fiance. 
«-^The influence of the multitude in other countries is illustrated in a ««!>- 
sequent part of this work, (see especially pp. 421, 422). 
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rifej is thus proyided against abuse and oppression — 
against the maltreatment of indiyiduals as well as 
iojuiy to bodies; and no little security against 
•error and oversight in every part of the national 
eoncems. Merits which so naturally flow from the 
Constitution may well be regarded as structural, and 
not functional ; and they are of inestimable value. 

But the history of the Constitution, of the steps by 
which it acquired its present form, affords an iinpor- 
tant subject of contemplation, and of satisfaction. The 
^ogress was gradual, even slow; attended with no 
shodcs, no alternations of enslavement and emancipa- 
tion^ of subjection and license. It never was despotic, 
but grew from a less regular system of freedom to a 
scheme of government more and more regularly 
defined, till it attained the form of a monarchy limited 
.by law, in which all oppression, whether of one or 
of. many, was precluded by the union of several 
branches, and of different interests. An4 if it be cer- 
tain that by such a system alone can tyranny of every 
^d be prevented, its gradual growth, if not its 

Seatest virtue is assuredly the cause of its excel- 
dce. Laws are made ; Constitutions grow, at least 
if they are of any value ; they have roots, they bear, 
,they ripen, they endure. Those that are fashioned 
iresemble painted sticks planted in the ground, as I 
have seen in other countries what are called trees of 
Liberty. They strike no root, bear no fruit, swiftly 
decay, and ere long perish. Nature, indeed, as Bol- 
ingbroke says, beautifully translating a fine passage 
of Lord Bacon, *' throws out altogetner, and at once, 
the whole system of every tree, and the rudiments 
of all its parts; but she leaves the growth to time," 
It is cherished by the breeze, strengthened by the 
sun, expanded by the shower.* — Such is the course of 
nature ; but man must work by another and a tentative 
process. Having to deal with human beings, and 

♦ "Mulcent aurse firmat sol, educat imbcr."— (Co^wt) 
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possessing no gift of foresight, he must consult the past^ 
and take experience for his guide, adding what lia^ 
been found wanting, changing what has been found 
hurtful, removing what has been found cumbrous. By 
this safe and gradual operation our system has been 
framed in the course of ages ; its progress occasionally 
slow, sometimes for a season even suspended ; rarely 
sustaining any violent check ; and so little broken by 
forcible concussions that all its permanent improve- 
ments have been effected peaceably, and only short 
lived changes been the work of force. 

The distinguishing characteristic of our Constitution 
is not confin^ to the manner and process of its format 
tion. The felicity has indeed been inestimable of our 
having obtained its blessings without paying the ])rice 
in pubUc calamities and crimes. But the acquisition 
we have made is greatly increased in value by the 
manner of making it. The structure is much better 
than if it had been formed in any other way. Even in 
providing a habitation, as well as in framing a Consti- 
tution, comfort and convenience may be better secured 
by altering a house already built and inhabited, than 
by raising one on an entirely new plan. The pru- 
dent thus find the risk little, the benefit great; while 
others erect fine mansions which they don't care to 
use, and give rise to the proverb uiat fools build 
houses for wise men to live in. So we feel the utmost 
confidence in all the principal parts of our system, 
because they are the result of actual experience, and 
of mutual concessions where a conflict of opposing 
interests, or adverse parties has arisen. 

The history of our Constitution, in Church and in 
State, is the history of compromise; audit redounds 
mightily to the national honour, for it records the 
wisdom and the virtue of the community in all its 
portions. The rival powers of the government — ^the 
various interests of classes — the differences of parties, 
— all by their contentions, have secured the rights of 
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the people, and ensured the good management of their 
affairs. But the permanence of the structure through 
many conflicts is the result of the wise and yirtuous 
determination of all — powers, classes, parties, — ^that 
mutnal opposition shall end in mutual concession, to 
avert the risk of destruction. In^ England, the 
fiercest conflicts have led to moderate changes, for 
the most part improvements, of the system. In 
France, the struggles of party have generally ended 
in Revolution. 



THE 
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CHAPTER I. 

MIXED GOYEBNMBNT — ITS OBIGIX AND NBCB8SITT. 

The British Constitution is not a pure, but a mixed 
one, being a Mixed Monarchy ; and the necessity of 
such a combination arises from the pure forms of 
government being insufficient to secure the rights of 
the people and the good administration of their affairs. 
There are three great divisions under which govern- 
ments, where they are of the simple and unmixed form, 
may be classed, according to the hands in which the 
supreme power is lodged. It may be vested in a single 
person — or it may be vested in a particular class £f- 
lerent from the bulk of the community — or it may 
be vested in the community at large. In the first 
case ihe government is called a Monarchy, from the 
Greek words signifying the rule of a single person ; 
Despotism (also from the Greek word for a master) 
means the absolute and uncontrolled power of one 
master; but in ordinary language the word denotes 
rather the abuse of Monarchy tlmn a separate form of 
it. In the second case it is called an Aristocracy, 
from the Qreek words signifying the power or pre- 
valence Of the best, or highest classes— literally the 
■^^^ ^ i'egpect of virtue — ^but practically the upper- 
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most in point of authority. Where but a few of this 
class — a select number or subordinate body — has ob- 
tained the exclusive control, it is termed an Oligarchy, 
that is to say, the government of a few ; but this is 
rather the abuse of the Aristocratic form than a 
separate kind of government, as Despotism is the 
abuse of the Monarchical form. In the third case it is 
called a Democrat^/, from the Greek words signifying 
the power or prevalence of the people ; and sometimes 
a Republic, from the Latin words meaning the Com- 
monwealth or people's interest, although the term 
Bepublic includes also Aristocracies. 

In order that any one of these forms of government 
should be pure and perfect in its kind, the supreme 
power should not only be lodged in one of those 
three maimers — vested in one of those three bodies or 
authorities — but vested in it exclusively and without 
any control or check from any other of those bodies. 
A pure or absolute Monarchy implies that the sove- 
reign should have the whole power, legislative and ex- 
ecutive, in his own person, without any share what- 
ever being possessed by any other person, or by any 
body in the State. K his power is shared, or if his 
functions are exercised subject to any control or check, 
the government is no longer purely Monarchical, but in 
some degree mixed, and partakes in part of the other 
two forms, according aa the supreme power may be 
shared with, or the control vested in, a part or the 
whole of the other members of the community — ^verg- 
ing towards Aristocracy in the one case and towards 
Democracy in the other. In like manner, if the Aris* 
tocracy shares its authority with the people at large, 
or allows any check over its operations to the people at 
large, or to any individual functionary over whose crea* 
tion it has no control, the government is no longer a 
pure but a mixed Aristocracy — and so of a Democracy. 

Monarchy may be either of the constitutional — the 
European description, or of the despotic — the Oriental 
kind« In the former, although no division of the 
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fiOTereign's power exists, yet there is a check upon it 
from the existence of classes possessing a certain in« 
flnence in the community — the barons, or great land- 
owners, whose privileges arose out of the feudal system, 
and the inhabitants of towns, which from their wealth 
rose to importance. In the latter, the sovereign is not 
checked by any influence whatever, and his absolute 
power is in every way most hurtful to the character 
and the interests of the community. It is hurtful to 
their character, because the prevailing dread of the 
prince, or his deputies, engenders falsehood, cruelty, 
and selfishness. It is hurtful to their interests, be- 
cause the caprice of an individual or his creatures, 
alone directs the whole poUcy of the State ; and as he 
livea under the constant fear of any change, he sets 
himself to prevent all improven^ent. The tendency of 
all Monarchy is towards despotism and its evils ; and a 
constitutional Monarchy which provides no checks, that 
is, a pure Monarchy, has enormous defects, even if it 
should not degenerate into an Oriental despotism. It 
leaves too great scope to the sovereign's interests or 
passions, benefits the people yery little by the alliance he 
always forms with the nobles, gives facUities to humour 
his ambition by wars, allows reckless extravagance of 
every kind, encourages habits of costly ostentation and 
of pride towards inferiors, and begets a spirit of fawn- 
ing and truckling towards those in authority. 

The evils of the purely Aristocratic form are great 
and remediless. The supreme power fa vested in a body 
wholly irresponsible — a body above the fear of per- 
sonal violence, by which even the individual despot may 
be <;on trolled — equally uninfluenced by public opinion, 
which in some degree he feels ; a body whose interests 
are always separate from, often opposed to, those of 
file community at large. It is, like the Monarchy, 
subject to the risks of wickedness and imbecility, the 
accidents of birth or disease, without the compensating 
benefit of hereditary succession in averting the danger 
df civil ccHametion. Finally, it. promotes dissoluteness, 
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of manners, and encourages insolence and selfishness, 
as well as luxurious indulgence. The redeeming 
qualities of this form of government are its firmness ot 
purpose, resistance of violent change, discountenance 
of warlike policy, and encouragement of genius. 

The Democratic form has some virtues of a higt 
order. The rulers have no sinister interests ; personal 
ambition has no scope ; purity is promoted, not merely 
in the conduct of public men, but in the manners of 
the people ; and the resources of the State are hus- 
banded at all times ; while in war they are fully called 
forth. The defects, however, are equal to the excd- 
lences. The supreme power is placed in wholly 
irresponsible hands, because the holders of it are 
secure from all personal risk, and beyond the reach of 
censure ; and those whom they choose to exercise it 
share in their irresponsibiUty. The tyranny of the 
multitude is intolerable, because it pervades the whole 
community searchingly, and oppresses the humblest as 
well as the highest- Faction is even more predomi- 
nant than in Aristocracies on certain subjects, and 
always the most important. Anything Uke free discus- 
sion is impossible. The administration of justice is 
constantly interfered with, especially of criminal justice. 
There is no security for steady and consistent policy, 
either in foreign or domestic affairs ; a risk of entire 
and violent change attends the administration, and 
even the constitution; and the peace of the countnr, as 
well abroad as at home, is in perpetual and immment 
danger. 

Such being the evils inherent in all the pure forms 
of government, it is necessary to provide by a combi- 
nation of powers, and by the check of one upon another, 
for their remedy; and there cannot be a greater error 
than to suppose, as some ingenious and learned men 
have done, that no balance of those powers can exist. 

The main foundation of the objection to the doctrine 
which rests upon the counteracting influence of different 
powers in the same constitution, will be perceived to 
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arise from a misconception of that doctrine. When 
properly conceived ana stated, it does not represent 
the conflicting authorities as accurately balancing one 
another; it only regards the influence of one power as 
capable of limiting the exercise of another ; and it as- 
sumes that none of the powers is in itself absolute, or 
would, even if left to itself, be carried to all extremities. 
Thus, it never was supposed that a despotic prince being 
established in any State, and at Uie same time an 
Aristocracy of equally unlimited powers, there could be 
any other result of the conflict than a direct collision and 
the complete dominion of whichever body prevailed. 
Place the Sultan of Turkey and the Aristocracy of 
Venice together in one system, no one can doubt that 
either the Vizier or the Council of Ten would gain the 
upper hand, and either a pure Despotism or a pure 
ilristocracy would speedily be established. But the 
question is, what would be the result of a combination 
between the powers of a sovereign accustomed to re- 
gard himself as one authority, perhaps to consider 
himself as the supreme, but still not as the exclusive 
depository of arbitrary power, and a patrician body 
accustomed to consider themselves as the magnates in 
4 country acknowledging a monarch ? In such a system 
lioth parties will be disposed to resist each other, to 
efacroach upon each other, even to risk an open rupture 
with each other upon certain occasions, — by no means 
on every occasion, and only up to a certain point even 
on those special occasions, and by no means to tako 
extreme courses and push matters to an irreparable 
rupture even on those few and excepted occasions. 
This brings us immediately to that which is at once 
the foundation of the doctrine of checks or balances, 
and the exposition of the fallacy upon which the 
objectors rest. 

The efiicacy of the check always consists in the 
general reluctance of all parties to risk the conse- 
quences of driving matters to extremities. To avoid 
this each will yield a little ; and, sometimes, where the 
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concession is not fatal, one inll give np the poiat to 
the other, expecting in. its turn to haye some point of 
the like kind yielded at another time. Thus the result 
"will be, that neither body will carry everything its own 
way; but a course will be taken different from what 
would have been taken had there been only either the 
one body or the other in the system. As far as the 
interests of the different bodies are concerned, those of 
both will be better consulted than if only one bad 
existed; and in proportion as the interests of the whole 
community are identified with those of both the bodies, 
will the community be a gainer by the result of the 
conflict. But we are not now considering the checks 
as to their beneficial tendency, — we are on the question 
whether such checks can exist at all ; and it is plaia 
that the compromise which the conflict produces shows 
the real existence of the checks and their efficacy. 

Let us then, to take the simplest instance, suppose 
there are two bodies in a State, the consent of both of 
which is required before any given measure can be 
adopted — ^for example, any law made — and that in 
this respect the two bodies are exactly of equal autho- 
rity. A law is propounded and agreed to by one of 
them, to which the other will not consent, or will only 
consent if it shall be materially altered. The first 
body refuses to alter it, and the second, therefore, will 
not concur in adopting it. For the present the change 
in the law cannot be effected, and must be deferred. 
The refusal of the second body may become less un- 
qualified another year; or the alterations now de- 
manded may be such that the first body will agree to 
them, provided some one or two things more be given 
up. In the end the measure passes ; not such as either 
body would have desired had it been alone in the 
legislature, but such as both can agree to. 

But suppose now, that one of the two is far more 
powerful than the other in fact, though by law both 
are equal. It is said that the more powerful body will 
compel the other to yield, and that so the check ceases 
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to be effectual. But how can this compulsioii be 
♦exercised ? Only in one of two ways— either by the 
weaker body being afraid of resisting the stronger, 
for fear of its strength being used destructively, or by 
the stronger actually putting forth that strength ; in 
other words, either by fear of the government being 
overthrown, or by its actual subversion. This, how- 
ever, is an extremity to which the stronger body will 
♦very rarely resort ; in the great majority of instances 
it will prefer yielding many points, to avoid the 
mischiefs of such a course; and the weaker body, 
being aware of this, will generally make a stout 
resistance. The stronger may carry more points in 
this way than the weaker, because the real power of 
the two bodies being unequal, the Constitution inclines 
towards the one side. Thus, if the more powerful body 
be popular, the government leans towards Democracy; 
if patrician, it inclines to Aristocracy ; but the leaning 
of the legislature being, as it must always be, in tfai 
direction of the more powerful body, so far from show- 
ing that the combined action of the two bodies pro- 
duces no effect, only shows that the movement which 
results is according to the proportion of the two forces 
whose combined operation causes it, and that the 
government is carried on according to the nature and 
principles of its structure. 

The fallacy is this, — It is always taken for granted 
ihat every one is at all times sure to do whatever he 
is able to do. Now, if this were at all true, the whole 
frame of civil society must be destroyed, and all gov- 
ernment subverted ; or, rather, no society ever could 
be established, and no government formed. What 
forms the principal strength of any government, and 
every constituted authority in any given government ? 
Doubtless the mutual distrust of the subjects is (me 
very great security — the uncertainty in which each 
man is that others will support him if he resists. But 
this may be got over, and a common understanding 
may be come to for a common object. How seldom 
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does actual redstanoe take place ! How many times is 
it ayoided, when every inducement to it is presented, 
and every justification afforded, even in the view of tlie 
strictest reason and the purest patriotism ! How many 
oppressions will be borne ; how long a time will roisrale, 
daily and hourly felt, be submitted to; how mach 
grievous suff'ering will be endured in quiet by millloiis, 
whose slightest movement could subvert the hateful 
tyranny, and restore general prosperity and easel 
The main cause of this patience is the universal dis- 
position to avoid running risks, and the rooted dislike 
of pushing things to an extremity. But there is a 
further and most material circumstance which gives 
force to the constitutional check: it is legal; it is 
known and felt to be according to strict law and right; 
the wrong doer is felt to be he who would encroach 
and usurp ; however superior he may be in might, the 
right is on the opposite side: and. this has a direct 
tendency at once to invigorate the party resisting, 
however inferior in natural strength, and to dis- 
hearten and weaken the party encroaching, however 
superior in actual power. 

Consider how in any State joint powers are exer- 
cised by subordinate authorities, and this will illustrate 
also the argument as to the supreme authorities. 
There are two bodies, or a body and a single function 
ary, which have a mutual veto on each other's pro- 
ceedings; say, to take the simplest case, upon the 
choice of an office-bearer, the concurrence of both 
being required to make the election valid. According 
to the reasoning of those against whom we have been 
contending, the single functionary can always secure 
the appointment of his candidate, by refusing evei7* 
person proposed by the body until the man of his 
choice is returned. But this, we know, does not happen 
in practice, and cannot happen ; because neither party 
is disposed to bring matters to a collision by standing 
on its extreme rights, and both are disposed to have 
the choice effectudly made. Therefore the knowledge 
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AaA certain persons are sure to be rejected prevents 
ihe body from selecting these; and the necessity of 
appointing some one induces the functionary to accept 
a person different from the one he would most hayo 
preferred. Neither party obtains the result most de- 
sired; but a person is chosen against whom neither has 
aay very insuperable objection ; and the probability is 
that a hotter choice is made than if either singly had 
selected. 

Similar illustrations of the argument are afforded 
by those institutions in which more than a majority of 
voices is required to pronounce a valid decision, as 
where two-thirds or three-fourths must concur. The 
temptation given to minorities to hold out and govern 
the majority, is in most cases a sufficient argument 
against such arrangements : they are only admissible 
where a necessity for decision does not exist, as where 
the object is to prevent some measure from being 
adopted, or person elected, without a general concur- 
rence, and where the entire interruption of the pro- 
ceeding is not accounted an eviL But practically the 
result IS by no means such as the theoretical reasoners 
would expect; the minority, having tiie power in its 
hands, is very often found to yield, and let a compro- 
mise take place. 

It is true that in these cases of subordinate bodies 
the law and the supreme government controls both, 
enables each to exercise its rights, and prevents the 
one from encroaching or usurping upon the other. 
But in the case of co-ordinate bodies exercising the 
supreme power, the substitute for the control of the 
law and the government is the reluctance which each 
feels to bring on a collision. The compromise is 
effected, the middle course taken, by the superior 
authorities under the influence of this disposition, as in 
the cases of subordinate authorities under the control 
of the law and the influence of a similar reluctance 
jointly — ^the dislike, namely, to drive matters to the 
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extremity of calling in the arm of the law, or of 
suspending the operation which the common interest 
demands fliould proceed. 

In examining the checks and regulations proyided 
for tempering the force of popular power in Democratic 
Governments we find that there is a serious defect in 
the operation of those which owe their origin to the 
people themselves, because, being under their control, 
the efiScacy of the countervailing principle is unavoid- 
ably precarious. In like manner, we find that when 
the method of securing full discussion of public meas- 
'ures consists in having two or more bodies which are 
required to concur before they can be adopted, if these 
several bodies are of the same kind, owing their origin 
to the same class of the people, composed of the same 
description of citizens, and holding their appointments 
for the samjB period of time, the security for mature 
deliberation is much more feeble than if those bodies 
were differently constructed and appointed. Now, in 
every pure Democracy this defect must needs impede 
the operation of all checks upon the popular will. So 
in every pure Aristocracy the checks must be formed 
out of the patrician body, and there can be no power 
to balance that body effectually, although contrivances 
may give the benefit of delay, and so prevent rash 
counsels from doing irreparable mischief. So, lastly, 
in every pure Monarchy, all the balances being under 
the sovereign's control, no very effectual check can be 
provided upon rash or upon oppressive proceediogs of 
the monarch. 

It thus appears that all pure forms of government 
are liable to this serious objection. As long as men 
are clothed with humnn infirmities, they in whose 
hands power is placed will be prone to abuse it; and 
if the power has some unavoidable restraints- and limits, 
their effort will be to shake off the restraints and pass 
the limits as much as they can. The People in a pure 
Democracy will be disposed to carry all beforq them, 
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yielding to the voice of the greater nmnber, who nmy 
(rfien be the most unsafe guides. The Patrician body 
in a pure Aristocracy will be disposed to domineer over 
the people, and by degrees to confine their goyemment 
to a few of their own body. The Soyereign in a pare 
Monarchy will be disposed to trample upon the natural 
rights of the community, and to disregard the in- 
terests of the many, for his own or his family's ad- 
vantage. All the contrivances which are resorted to 
in each of these governments, in order to mitigate the 
violence of the ruling power, though very useful, indeed 
necessary, in order to make the system continue exist- 
ing and working, are nevertheless very far from suffi- 
cient to produce the desired effect of tempering and 
regulating the action of the system. All of them are 
makeshifts rather than perfect. All of them have the 
radical defect of deriving their origin from the supreme 
governing power which they are designed to curb, or 
•at least to mitigate in its operation, and of depending 
. for their continuance upon the will and pleasure of that 
power. 

This necessary defect in all the balances, and checks, 
and regulations which can be devised for a pure form 
of polity, is ^e true origin of Mixed Government. Let 
us take one instance to illustrate this position practi- 
cally. The device of requiring two legislative bodies 
to concur in ipaking any law is efficacious in propor- 
tion to the diversity between those bodies. If both 
proceed from the people whose power and will the 
Qouble consent is intended to temper or control, this 
never can be effected completely, however different the 
constitution of the two may be. But if one body derives 
its existence from the people, being a portion or a 
representative of the people, and the other is neither 
appointed by the people nor accountable to the people, 
but formed of a class wholly removed beyond the 
popular control, a very effectual check will be afforded; 
and besides^ what is of infinite moment, every 
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measure will be thoroughly diseussed before it can be 
adopted. 

A Mi^^ed Goyernment is that constitution into which 
more than one of the principles that form pure govern- 
ment enters, and in which the supreme power is 
lodged in more than one functionary or body, each 
being entirely independent of the other, and eadi being 
both irremoveable by> and not accountable to, any 
authority whatever. 

Thus lif there be a sovereign and a patrician body^ the 
government being vested in the hands of both, that is, 
certain functions requiring their joint consent, or some 
functions of supreme, power being performed by cwie^ 
and some by the other, the Monarchy is Mixed. . So it 
would be even if the sovereign could admit members 
into the patrician body, provided they were for Mfe, or 
if the patridan body elected the sovereign, provided; 
he was irremovable. The Polish Government, soin&-. 
times called a Eepubhc, sometimes an Elective Mon*- 
archy, was of this description; it was, properly speaking^; 
a Mixed Aristocracy. The ancient republic of 8parta 
was a Mixed Aristocracy, though not of the some' 
kind; for the sovereign, or rather the two sovereignsy 
at Sparta, were hereditary. The Hungarian Govern*- 
ment is a Mixed Aristocracy, in which the Sovereign.' 
is not elective but hereditary. Carthage appeals, 
like ^me after the first ages of the Commonwealth, 
to have had a Mixed Aristocracy of a very different 
kind, or, more properly speaking, a Mixed Democracy; 
for there was a patrician body from whom the Senate 
was chosen, probably by the people, as Aristotle con- 
demns the system for leaning too much to the popular 
side. The qualification, however, of wealth as well as 
birth being required both for the Suffetes, or chief 
magistrates, and the Senate, and the general or popular 
assembly only being appealed to when those differed 
among themselves, as the whole legislation, and the 
most important executive functions abo, were entrusted 
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to the Senate's hands in the first instance, their power 
made the constitution a Mixed Aristocracy. 

In noodem times, however, the most frequent com- 
Unation has heen that of Monarchy, Aristocracy, and 
Democracy — a kind of union which the ancients appear 
to have considered impossible, sometimes treating it as 
the mere romantic speculation of political dreamers. 
Thus Tacitus, after saying that all nations are either 
goyerned by the people, the patricians, or a sove- 
reign, adds, that a kind of constitution formed by. 
combination of these, is more easily praised than 
realized, and if realized, he says, it never can be of 
loi^ duration.* Cicero gives the clearest opinion in its 
&vour, without pronouncing it to be a chimerical 
sdbeme: "I hold," he says, "that government to be 
the best which is^omposed of the regal, patrician, and 
popular powers moderately blendea together/'f It 
may, however, be admitted that in ancient times, when 
there was no means of the people exercising their 
power, or share of the supreme power, without a direct 
interference in each act of government — that is to say, 
before the principle of Representation was discovered — 
the difficulty of maintaining a Mixed Government, in 
which the people should form a portion, must have 
been all but insurmountable. 

1. The foundation of this, as of every other form of 
Mixed Government, is the absolute independence of 
each order in the State. If the sovereign, like the 
Boman consuls and Carthaginian suffetes, held his high 
office for a limited period only, and was then displaced 
at the pleasure either of the patricians or the people; 
if the select or privileged order held its patrician rank 
at either the sovereign's or the peoples pleasure; if 

" " Cunctas nationes et tirbes, populus aat priraores aut wnguli regunt 
Ddectaex his et constitiita reipublicsB fonna laudari facilius quam evenire; 
vel si evenit hand diutuma esse potest" — Aim,, lib. iv. 

t ** Statuo ease optime cooBtitntam rempublicam qus ex tribus generibua 
illis, regali, optimo (qn. optimatum?) et popular!, modice confusa." — 
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either the sovereign or the patricians could iniorfi 
with the popular assembly, influence directly the cho 
of its members, in the case of a representative syste 
or influence the deliberations of the popular hoc 
representative or other, which exercised the peopl 
part of the administration, — in neither case would t 
Government be Mixed of the three primary kinds, I 
in the first case it would be either a Mixed Ari8tocra< 
or a Mixed Democracy; in the second case it would 
aJMLixed Democratic Monarchy, or a Mixed Monarc] 
cal Democracy; in the third case it would be eithei 
Mixed-Monarchical Aristocracy, or a Mixed Aristocra 
Monarchy. 

It would not be affirming too much, or refining t 
much, to regard the British Constitution, before 183 
as rather partaking more of an Aristocratio Monarcl 
than the triple combination for which its admire 
claimed credit. Neither is it very easy to regard t] 
late Constitution of France as having a suffici^t arist 
cratic mixture to deserve that character. The wa 
of influence and wealth in the nobility, and their legi 
lative functions not being hereditary, hardly ga^ 
sufficient scope to the aristocratic principle. 

2. Not only is it essential to a Mixed GovernmejD 
that the difi^erent estates should be indep^ident of oi 
another, and each be independent of the powei 
to which the others are accountable; it is anoth< 
essential requisite that each should be equally require 
to concur in every legislative act. If any one, or an 
two, where there are three estates, could make laws i 
bind the whole ; if the majority of the estate coul 
bind the minority, instead of all being required i 
concur in every act of legislation, the governmei 
would only be Mixed in name. Thus, if m Englan 
the King and Lords could legislate to bind the people 
the Commons would only have a nominal power. S 
tf the Lords and Commons could bind the Crown, th 
Sovereign would be only nominal; and though wit 
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US he hardly eyor exercises his negatiye, yet he effect- 
ually does the same thing by having the choice of his 
ministers, the selection of his servants among all those 
individuals of the peojde in whom the two Houses will 
confide; beside having great direct influence over the 
members of both Houses by his patronage and by his 
power of creating Peers. 

3. The necessity of the several estates being each 
supreme and independent, and each required to concur 
in all important proceedings, is confined to acts of the 
supreme or legidative auUiority. If the Crown, for 
example, could interfere in any minor acts of the people 
or the nobles, as by nominating to certain places con- 
nected with popular meetings, the returning effioer, for 
instance, in elections, or even the presiding officer in the 
patrician assembly, it would not cease to be, most 
strictly speaking, a Mixed Monarchy. So, too, the 
different estates may exercise important functions inde- 
pendent of each other; and so far from the Government 
ceasing to be Mixed, it would be the better as a Mixed 
Government for the distribution. No one regards the 
executive functions of the sovereign as any deviatic«i 
firom the Mixed pdiity, although neither the nobles 
nor the people can directly interfere with them. Our 
Monarchy is ail the better as a Mixed Monarchy, 
because neither Peers nor Commons can ever interfere 
with the command of the army, or the appoint* 
ment of ambassadors or of judges; and because 
the Peers can only exercise judicial authority, and 
the Commons can only impeach and not try public 
delinquents. 

4. But m all these instances of separate powers 
b^ng lodged in the several estates or orders, it is the 
nature of the Mixed polity, and flows directly from the 
combined operation of the parts, that one should in 
extreme cases act upon the other, even so as to impose 
a restraint upon each other in the exercise of their 
separate and independent functions. Thus, although 
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the Sovereign alone can appoint the judges, the minis- 
ters, the commanders of the forces, either House may 
censure a bad appointment ; both together may cause 
the removal of a bad judge; and, one accusing, the 
other may try and convict a bad minister or com- 
mander. In all these cases the strict constitutional 
law requires that the three estates should concur; 
because, unless the Crown chooses to make the removal 
of a judge, it does not follow from the joint address 
ctf the Houses against him, the statute only empower- 
ing, and not requiring, that removal upon such an 
address. So, though a pardon cannot be (by statute) 
pleaded in bar of an impeachment by the Commons, 
the Crown must agree not to pardon before the sen- 
tence — the joint sentence — of the two Houses can be 
carried into effect. As for the censure off a minister, 
or address of one or both Houses to remove him, 
strictly speaking, the Crown is not bound by it. But 
in all such cases the great power possessed by the 
Houses, especially by the Commons, renders the 
Crown's yielding to their desire a matter of course. 
Indeed, if only the Commons take their line, and the 
Lords join with the Sovereign against them, an appeal 
to the people by a dissolution is the resource of the 
Constitution; and if this ends in the return of a parlia- 
ment similarly resolved, the Crown and the Peers, 
almost always, must submit. However, in all the 
ordinary cases, this mutual interference of the estates 
with each other's separate and independent functions 
is not the course of the Constitution. It is a power 
always existing, but rarely acting ; it is there, but is 
only called into exercise when an occasion arises that 
requires it, — an occasion that renders a check or 
balance necessary to regulate the movements of the 
whole machine, and prevent the excessive force of any 
one power from deranging or destroying it. They are 
like the more ingenious and refined contrivances of 
mechanical skill, which being only designed to prevent 
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vuschief and restore eqoilibriaiDy are qaiescent QntU 
the occasion arises when their action is required^ and 
having discharged their appointed duty, become again 
inactive when the remedial operation has been per- 
formed. 

The origin of the simple forms of government is losfc 
in obscurit jy because those constitutions have been first 
established in the earliest ages. The Mixed Govern- 
ments have seldom been the earliest under which men 
lived, and we can therefore more frequently trace their 
origin. They have sometimes arisen from acts of 
violence committed by one power in the State encroach- 
ing upon all others in a manner not to be borne, and 
thus rousine a resbtance which either entirely changed 
the political system, or introduced into it some checks 
calculated to prevent a repetition of the wrongs that 
had been suffered. But the more frequent origin of 
Mixed Government has been the gradual rise of one 
hranch of the community into an importance that 
did not originally belong to it, and its consequently 
obtaining a share Qf the supreme power. As the 
anxiety to obtain this on the one part, oefore the influ- 
ence which engendered it was completely established, 
would make the order rising into importance satisfied 
with a portion of the supreme power, and as those in 
possession would generally be disposed to yield a 
portion of the governing power, rather than risk the 
loss of the whole, a combined government would thus 
naturally arise in the State, and continue for a greater 
or less time to maintain itself, according as the shares 
of power given to the parties were well or ill adjusted^ 
and the joint action was well or ill adapted to the cir- 
cumstances of the community. Sometimes attempts 
would be made by one party to regain the exclusive 
influence which it bad lost; sometimes the other party 
would seek to extend its power and govern exclusively 
in its turn. If the machine were ill adjusted, new 
ehanges might take place, with more or less violencor 
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to produce a belter adaptaliea of ita different par< 
eaen otber'e actiaik» and of the whole movemeni 
the situatioii of the oeimtry; and in examples of 
lihese changes, by sudden revohition or by |p*a< 
acoommodationy or by both acting at different tune 
the gane system, i^e bietory ef Mixed GoyernineBt 
fetfa ancient and modern times abounds. 

The Spartan Gonstitutioa oeald hardly be csi 
mixed. To the anarchy of the disjointed goverum 
onder the two kings prior to Lycurgus, sucoeede 
eonstitntion by him, modelled on that of Crete, i 
wiaaik was nearty a pwe Aristocracy. It was not 
abere a century a£ter his decease that the Ephc 
power became aay protection to the people; and ii 
▼err short time the Ephori became fdtogether idei 
fied with the Aristocratic body, so as to eradic; 
whatever mixture of Democracy had Sat some ye; 
been introduced* 

The Roman goi^enunent mder the kings ^pears 
haTO been a Mixed Monarchy, or Aristocracy in whj 
ihe patriciaa body was ^raaaally overpowered by t 
king. When, with the aid of the people, it bad effect 
a revokition, eapdliag the kings, the Aristocracy gain 
an nncentrolled asceadancy and became pure. T 
popular jsower, increasing with the numbers and t 
wealth of the people, gradually undermined the Ar 
tocracy, and established for some time a Democrat 
Commonwealth. But the patriciaas soon regained 

Srtion of th^ influence, and the government was 
ixed Aristocracy until the tyranny q£ the patriciai: 
the corruption of the plebaans, and the conflicis of fa 
tions, after a scene of imparaHeled vidence and crueh, 
prepflured the way for a pore and absolute despotism. 
It would be a great abuse- of terms to call the Yem 
tian a Mixed Aristocracy, because of the Dege bein 
appointed for life ; for he had no real share in tl 
legislative power or in the important admiaistrativ 
functions. That singular government continued £6r ai 
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Mrihiries in the fonn into -wbieh it wis finally mcmlded. 
Hot' at a mnch eariier period there wis a Mixed Govern* 
tnent estal^Bhed at Vemce, in censeqaence of the ruin* 
OQs eoatests earried on hv the different iekts cf which 
tte State was eomposed,— eontests which Khreatened 
fte entire eonqnestM the whole by the Sdayomans and 
the Lombards, the latter attacking by land, the former 
by sea. Under the preaanre of uiis exigency an exe- 
entive officer, the Doge or Dnke* was introduced inte 
fte syBtem, and with ffreat administrative power and 
tatenflire patronage: but as the general or popular 
assembly retained the legislative power in its hands^ 
Wside riecting the Doge, the government might now be 
ilejgarded as Mixed. The ineressed power of the 1>Q^% 
ftotn foreign eon^aest» oceasioiied frequent struggles 
lietween that magistrate and the people at whose head 
the nobles placed themselves. But, generally speak- 
mg, the Doge prevailed, because no permanent measure 
%8S ad^yted to restrmn bos power, althoug^h the strij^ 
f les of the parties freqnenUy led to his violent death, 
il^fter the lapse of nearly two centuries and a-half 
^1080) a check was at length contrived, and the go- 
"Vmiment became more really mixed than it ever had 
been, n consequence of a bod^^r being created, whose 
cenciifTeRce widi the chief magistrate was required to 
i^galize his acts. For about a century and a-half the 
govemnent continued to be really of a Mixed form, 
when the Aristocracy was established, which continued 
for six centuries, without any change, to rule the 
Btepublic. 

In Genoa the Aristocracy was not so long estab- 
fidied, nor so urnnterrupted in its conttmiance. But 
nothing ISce a Mixed Government was ever established. 
^There wef« frequent alternations of aristocratic or 
oligarchical tyranny and mob government, each faction 
wredcing its vengeance on its adversaries when it ob- 
tained tm advantage. But for the most part the people 
•were suljectsd, and the patricians ruled the State. 
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Of the other Italian Commonwealths the histonr has 
been generally alike; first a pure Aristocracy; tnen a 
mixture of Democratic Influence as the people's wealth 
increased; then, for a while, a snljjugation of the patri- 
cians to flie burghers; followed by an entirely Axisto^ 
cratic constitution, which ended in purely Monarchical 
Goyernment j 

The United Provinces have undergone several re- 
volutions, but the most important change was that; 
which gradually took place in the beginning of the 
seventeenth century, and converted a Democratic 
Government slightly mingled with Monarchical insti- 
tutions into a Burgher Aristocracy. The House of 
Nassau has more than once been reduced for several 
years to a state of nulhty in the government; but the 
favour of that illustrious family with the people has 
always been sufficient in the lon^-run to retain its 
power, and keep the government mixed. William III. 
was enabled, by his great success in establishing our 
free government and obtaining the crown of this king^ 
dom, to place the Mixed Constitution of his own 
country upon a more stable foundation ; and since that 
period it has, with little interruption, formed a Mon- 
archy, really of a Mixed kind, and since the overthrow 
of the French power, a Mixed or Limited Monarchy 
in n^me as well as in substance. 

The government of France was never really of a 
Mixed land till the results of the Revolution in 1789 
established a Limited Monarchy, which the Republic 
displaced, but which was afterwards restored on Napo- 
leon's downfall. The powers of the States-General 
and Parliaments were too ill defined te constitute a 
Mixed Monarchy before the reign of Louis XIII. — ^In 
Arragon the Cortes was of sufficient weight to consti- 
tute a Mixed Monarchy, from the expulsion of the 
Moors to the reign of Charles V. — Perhaps we may^ 
give the same name to the government of Sicily. But 
a really Mixed or Limited Monarchy in both Spain 



ADYANTAGES OF MIXED QOYBBNMENTS. 21 

fliid Portugal has arisen out of the changes brought 
ibout by the French Rerolution and the wars which it 
oiciisisioned. 

in the Scandinavian goyernments, the tyranny of 
the sovereign was succeeded by a more intolerable 
tyranny of the nobles, which made the constitution 
both of Sweden and Denmark only Mixed Monarchy 
in naine^ the sovereign's share of the supreme power 
being exceedingly inconsiderable, apd the people's still 
more trifling, until by revolutionary movements, Den- 
mark in 1661, and Sweden in 1772, but more effect- 
ually in 1789, became subject to absolute Monarchy. 

'. The history of our own admirable Constitution will 
furnish many important illustrations of the steps by 
which a government becomes Mixed, or rather by 
which, from being composed of two, it becomes com- 
posed of the three powers. The Feudal Monarchy at 
Irst was more aristocratic than it afterwards became 
upon the conquest, from the powerful operation of the 
Imperfect Federal Union. In the course of two 
centuries a beginning was made of introducing the 
popular power into the system; but it was not tin the 
end of the fourteenth century that this change had 
been completely effected, and that the Mixed Monarchy 
can be said to have been .fully established, as wo. now 
find and now enjoy it. 

, f he advantages of Mixed Government flow naturally 
from the imperfections that are always to be foand 
even in the most finished form of pure government. 
We have thus been led incidentally to note many cir- 
cumstances belonging to this branch of our subject ; 
because, as often as we have considered the inconveni- 
ence of the pure form, and shown how it was necessary 
to temper its principles, we halve found that there was 
a radical defect in all the. contrivances which could be 
resorted to for that purpose, and that nothing but a 
d^arture from the strict and rigorous system could 
provide checks and balances which would prove effec- 
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toal. Now that departure was in trath tlie introdttdSoii 
of some other principle^ or the mixtore of some otihetr 
form with the form under consideration. 

The reason why these checks were not whdly to bi^ 
relied on is plain. If the gorerBment moit be ki^t m 
its perfect purity, all the checks must more or lees 
partake of its fundamental principle; conseqoendy, all 
of them nmst be liable to the same objection, and 
require modification or aid to reinforce them. Bmt 
that could not be giyen wi&out the introdufdioB of 
something bebnging to another fom of government-^ 
some pnnci{)le alien to tiie genins and spirit <of 
the constitution in question. Thoa — to ti^e the ex- 
ample already resorted to — if it is desired to dioek 
the ra^ and erroneous acts of a pureif popular 
legislation, the utmost that we can do by means of 
devices not inconsistent with the purely demo<»«ilio 
principle, is to frame roles of proceeding whioh .occa- 
sion delay and give time for dehberata<Hi. But ^e 
same power which formed these rules may abrogato 
or suspend them ; and the occasions on which they are 
most likely to be dispensed with, are precisely tboso 
when excited passions render their controlling opera- 
tion the most necessary to prevent mischief. If tho 
House of Commons, or Chamber of Deputies, were 
only restrained by their Standing Orders, how often 
would these be suspended when they stood between 
those Assemblies and the object of their eager desire I 
So, if another Chamber, or another House, were added 
to those several bodies, and its assent aJso were re- 
quired to the measure, the same eager desire to pass 
it woald operate in that second body, if its constitution 
were as popular as the structure of the former. No- 
thing but another origin, or other duration, or other 
materials, can secure the checks required upon the 
first body's proceedings, and this is making the go- 
vernment Mixed. If the only difference were, as in 
America, a higher qualification in the members, or a 
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kiogeft duration of their ooiDmiBsion, unless thej held 
iheir places for life, no effectual check would be ob- 
tained from them ; and eyen that would be of yery 
iftfinnlor efficacy to the restraint imposed by a totally 
diffearent order of men, as a hereditary priyileged 
^lasSk or an exetsatiye magistrate holding his office by 
inheritance or chosen for Kfe. 

We thus perceiye that the only effectual checks and 
kdanoea in any syst^n of polity are those which 
depend upon the introduction of different kinds of 
wper. The separaite and independent existence of 
diSmoi eelates er anthcnities, each required to concur 
ia aQ aetB, each free to act as it pleases, and as its 
JHfwato interests prompt, each armed with some inde- 
ifieiideiit power of resistance to the others, is the only 
: eSeetud method of prerenting one body in the goyem- 
• iMBt, or one class of the community, from ruling 
.nopntreUed, snbjectiBg all the rest, and mismanagmg 
.tt€^-pid>lio affidrB. 
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CHAPTER II. 

VmTUBS AND VICES OF MIXED GOVERNMENT. 

All the advantages which can be shown to arise from 
checks and balances in the system of government, are 
peculiarly the produce of that combination of different 
powers and principles in which a Mixed Government 
consists ; and it becomes unnecessary to discuss these 
minutely. But it may be well to state that the three 
great advantages which a Mixed Government possesses 
over every other, are its protecting tho public interest 
from the risk of rash, ill-concerted councils, its securing 
the freedom and the rights of all classes in the com- 
munity, and its maintaimng the stability of the polilical 
system. 

1. The prevention of rash counsels is most snrely^ 
obtained from the conflict, or rather the mutual eoon^ 
ter-action, of different independent powers in one 
system. If one party is to detail, however ably, how^ 
ever fairly, before a judge the whole merits of any • 
case, unopposed, we know full well how many views of 
the subject, how many arguments, and how many facts, 
will escape his best attention. But if two, less able, 
incomparably less candid, appear before the judge, nay 
each as unfair and as violent in his statements as pos* 
sible, their contention will leave no point unsifted, and 
the whole matter will soon be ripe for safe decision. 
In the former instance, the judge will hesitate and 
pause, fear to go wrong, falter m doing right; and 
after his utmost care he will never be quite sure that he 
has avoided error. In the latter instance he will have 
no anxiety at all, unless the facts are necessarily 
obscure, and the principles ill ascertained by the low; 
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and he will generally give a speedy, a complete, and a 
correct decision. In like manner no better safeguard 
can be devised against an unreflecting course of pro- 
ceeding, than the consecutrre diacussion of each meas- 
ure by bodies which have different, often conflicting, 
interests, and which will unavoidably take very dif- 
ferent views of the same question. Haste, rashness, is 
with certainty thus excluded; error, misdecision, be- 
comes exceedingly unlikely. 

2. The effect of Mixed Qovernment in protecting the 
rights and Uberties of all classes is equally striking, 
ai^ if pofsible more important. In trutti there can be 
nO' other safe and secure protection for the whole 
cemmunity. If the Sovereign is absolute, there is no 
rtaoaree but resistance; and long before public wrongs 
have ripened into the general desire of redress which 
m^kea re^tafice safe or even justifiable, extreme 
oppresakm may have been exercised and great hard- 
shq^s endured. An Aristocracy is not so fatal to liberty 
or so fruitful of wrong in one respect, that the mutual 
jealoQsy of the patricians, and the parties which are 
the< natural produce of this soil, afford some protection 
tathe people at large. But the government of a select 
bodyiBQay be oppresmve in other respects ; it may even 
bciworse to bear than the absolute dominion of one. 
la a- Democracy, there is no security for the party 
whose rights are grudged and whose influence is 
dreaded by the ruling power; the tyranny and intol- 
erasee of tiie majority has been already fully described, 
and it has been found perhaps the worst of all. All the 
chfedks |»*ovided iii any one of these three systems, and 
conatilated out of its own materials alone, are unavailing 
to moke every one's rights secure, and to provide for 
ea^h class a safeguard against the too great power of the 
prqx>oderating party. But when there are opposing 
or eonflicting interests, no one body in the State can set 
tha law at defiance with so great facility as when all 
pow«F> is eeaticed in one description of the community. 



A Batowl ieakrasy «rkai of oMh eibar when the stt- 
nreme power is lodged, wifc in one, but ia flweral^^^ 
w orders; asd heoee nol only doesit become difficult 
fw one of tkese to eoenMuii i^n the rights of the 
olters, b«t n«ther is likely to pernnt SBiA an eneroach^ 
ment iiiK)a a Ihird iiBi=ty,--Hrach as » third estate 
thwe are three, or a portim of either where there are 
two If an Aristocracy were fisposed to maltreat » 
portion of the patrician body in a gprmaaeab oona- 
posed rf two brandbes, the represei^atiTes of the people 
beans one, 4e lattw would assoredly take the ^art jtf 
4beoppreiis«lclassafpa*riflaiis. So the aeweim, m 
a State where there was only a popJar body bead^ 
wonld not sdbr a measore to pass which should be 
levelled at the jnst righto of aiqr pM* of the people. 
But the most pwrfoct Mixed Goyemment is that whiQh 
coBBisto of a body representing each dass,— the peorfe 
by thrir own deputies, the men of rank and wealth by 
the aristocradc diamber, and the ezecntiYe depart- 
meaU of the State, mSkary and ciril, by thesoverdgn. 
Let any subject be aggrieved by the popular d^uUes, 
the Ar^tecralac boify or the Crown will seek to haye 
him righted. Let any exeentiYe officer be ag^ieved 
by the patridan body, the popular a ss em bly will join 
the Crown in obtaining redress for him. Let any jyst 
privilege of rank and station be invaded by the Crown, 
the people's deputies will join the Aristocratic body in 
defending it; and if the noUes were to be oppressed by 
the people, th^ would find a resource in the sovereign 
against this oppresaon. 

3. The stabbility of the mixed igrstem of polky is 
evidently in much less hazard from internal commotion 
than that of any pure governm^it whatev^. Every- 
thing wUch tends to secure men's rights and prevent 
iqustice is a guarantee of internal peaces becaiuse it 
removes the most powerful cause of viol^it change — 
miredressed grievances. Moreover, when each clssi 
of the c(»nmunity is refiresented effectually la the 
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fegffilatiire of a coutitry, a B^hij-^r^ as H were, k 
provided, by which any dangeroos spirit ol disooDieat 
may escape. A popular representatioa alone is indeed 
ian excellent eontriyance for this purpose; bat there 
may be no representation of the minority; or sobm 
dasses, as men of rank and wealth, may be imperfec^r 
represented, and at any rate the majority ci a siagie 
body is supreme. When a second body is provided, 
independent of the popular deputies, the chanoes of 
serious discontents are diminished, in proportion as aft 
whom the latter discontent and toz &id Iheir pro- 
tectors in the former, without the neeessity of recourse 
to any Tiolent measures. Bemdes, when aU the stability 
'of any government dep^Mls upon the seonrity of a 
single power in the State, the system rests upon a much 
^iarrower basis than when several bodies share the 
supreme power. The popular depul^ form no doiibt 
&e most secure, because the broadest, foundation for 
tbe government ; but suppose a powerful foetion, dis- 
contented with the proceedings^ and inqpatientof the 
oppressions of that popular body, riiould intrigue with 
a foreign power, or with a sue<^srfttl commander f»r- 
oured by tUs dissadsfied minority, how much less 
securely would such a system be enabled to meet the 

grii, than if there were an aristocratic body to resist 
ese consequences of the popular domioatioa, if it had 
failed to prevent that oppression itself! That the 
existence of three branches affords a still safer refuge 
from the violence which would overthrow a angle one, 
is equally obvious. In fact, tbe gresA hasard of all 
revolutionary moyements is the operation of some 
sudden and vblent impuke. The action of three co- 
ordinate bodies, beside removing the temptation from 
all classes to act against the estoblished government, 
resists the change when it is attempted, and gives time 
for the machine to right itself from the shock. 

The vices of the system, which has so many and such 
precious yirtues, lie within a narrow compass indeed. 
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It may be charged witli a tendency to mnltiply par- 
ties, by giving to eyery class of men a protection, and 
thus showing that each &ction may make itself power- 
ful in the administration of affairs. But exjierience 
has shown the tendency of parties to multiply in both 
aristocratic and popular govemments of a pure form. 
We may be told that the establishment of more orders 
than one tends to impair the vigour of the adminis- 
tration. But when against this is set the evil of rash« 
ness» to which the most pure and vigorous government 
must needs be exposed, because of there being no check 
upon its movements, a sufficient reason is given for 
preferring that safety, which in the long-ran will etea 
prove an increase of idl wholesome vigour. We prefer 
the engine which in twenty-four years cannot run the' 
hazard of exploding, to that which, working much., 
more rapidly, may be blown up in twenty-four hours*. 
— ^If it be said, and this is the common ground of com** 
plamt, that the people's interest requires an unob* 
structed progress, which the counterpoise of a sove* 
reign or of a privileged class impedes, and that the: 
good of the many is thus sacrificed to the benefit or • 
to the prejudices of one or of a few — the answer is, 
that without denying the possible occurrence of cases 
in which this high price may be paid for the benefits 
of a Mixed Constitution, yet those constantly enjoyed 
benefits, of equal rights, good government, and security 
against wide-spreading revolution, are well purchased 
by the payment of that occadonal prj^ e. It may be 
added, that the virtues or vices of any government are 
to be estimated, not by taking an account of its work« 
ing for a few years, but on the long-run, and that the 
security of this Mixed System in the long-run will cottr- 
duce more to the progress of the people's int«:este> . 
than a removal of all the obstruction which the checks^ 
and balances can create. 
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CHAPTER TIL 

BEPBE8KNTA.TI0II — ^ITS OBIGIK AHO BI8T0BT. 

Bbobb ]Hx>c6edinff to defioribe the British Constitu- 
ixm, the most pemct example of Mixed Oovernment, 
a ift neeessar J to consider tiie ori^n and history of the 
goeat modern improvement, the Itepresentative prin- 
«ipie upon which our Gonstitattonal system is founded. 
-: As long as the Demoeratio principle is kept pure, 
wmixed, and unoontrolled — ^that is, as Ion? as the 
sttprsme power is exercised br the whole body of the 
pMqpie — ^it cannot be applied praotically to a large 
community. In order that the government may be 
carried on by the people, it may not be necessary that 
they should perform each act of the supreme or con- 
tpdUiag administration — that is, issue the necessary 
ordera to the tribunals, to the tax-gatherers, or to the 
cfflnmanders. This control or general superintendence 
m^. be devolved upon a council more or less nume- 
raus; it may even be entrusted to a single functionary, 
ob'.iwo, as at Rome; and provided they hold their 
office only for a short period, the Democracy is still 
pure» just as it is pure though justice is administered, 
tases collected, .and troops commanded, by persons 
entniBted with these high functions. But the power 
of .making laws and of choosing the administrative 
oeuncil, or functionaries, resides in the people, and can 
only be exercised by themselves. It is not necessary 
tis^ tfaey should appoint the judge, the tax-gatherer, 
or^the captain ; but they must choose the council or 
the functionary by whom these appointments are to be 
made. Then, whether they are to assemble for each 
act of legislation, and also for each administrative act. 
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or only for the more important legistatiYe measa 
and the general administratiye soperintendenoe, tl 
assembling, and frequentlj assembling, is essentia 
their retention of the snprene power in their i 
hands; and thej cannot assemble in very large ni 
hers, unless their meeting is a mere pretence, beca 
the coming together for the purpose of exerdsing 
highest political offices, the making of laws, and 
oondnct or control of the pvbMe affinrs, ifitpfies gi 
deliberation and the fidl discusrion of tfte subj^ 
propounded. 

AH writers who have treated on this sob^ct fa 
agreed, as might be expected, that ftese eonrnderati 
affix a necessary, indeed a physical, limit to the exi 
of a country governed by a pore Democracy. 

In all the attempts to extend the range of Dei 
eratic Government in ancient times, by federal nnii 
and enable it to embrace a larger territory, it most 
carefully kept in yiew that there was notlimgwhate 
of Representation. There was choice, there was el 
tion ; the people selected a functionary, and appoin 
Imn as their delegate — tiiat is, as the delegate of i 
whole community — to act for it in the ecmTeBtion 
delegates from otber similar communities. He was 
declare their particular will, and not to consult for 1 
good of the whole. Each member of the federal un 
was heard by its delegate, as if it had been beard 
itself. He was like an ambassador sent to treat w 
ibe ambassadors sent by other States. He was no 
representatife sent by one porticm of a communi 
to consult with the representatives of other portions 
the same commuvity, and to devise the measures b 
adapted for securing the interests of the whole. ( 
die contrary, he was an agent comrnisraoned to wat 
over the separate, independent, and posrably conffieti 
isterests of his principal. In some sort tiie inten 
of ihe whole union was to be regarded, because it m 
die intonst of ^ part Tidm^ sent him to preserve t 
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emtaMe of the wbole* Mntotd protection, the origin 
of the asfiociatioD, implied mutual aid, and, to a oertaia 
degree iMitaal aacrifiees for the tafetj of the whole. 
Ait IB BO ether eeBse had the ddegate a truly repre- 
MBtatnre cfaaraeter. This is the first and leading dis- 
tiaetiMi between tbe^ aAcient and the modem principle. 

The other distinetion is hardly less important. The 
gttieral eomeil, or Diet, had no conoern whatever with 
the iirtenial adninistrHitioii of the States which were 
sepvesented in it. The only sabjects of its deliberatioa 
were those maiters which eoncemed the mutual inter* 
fsutse ai ibe different States^ and their eonunon in- 
iBiiesl» with respect te fore^aero, to other States, or 
other oen&deracies. Each State was sovereign and 
independent within kself, and administered exclusiTely 
its ewn aibm. Nothing can more than this show 
jhaw entirely the delegates moat be considered as raese 
agents or ambaflsadors, hew different their fiinctiona 
were from those of representalaves, how completely th^ 
govenuaent of the whole federacy differed from a 
fiepresentatiye Government. The utmost that can be 
said is, that the nmon was representative quoad hoc; 
teprMentative as far as the international relations of 
thediffBrent memfcera, and the common rdations of the 
whole with ttanafpik powers, were eoncemed. In the 
same sense, nnusters sent to a congress of the Euro- 
peas- powers may be said to represent the different 
fitatea, in settling international questions and questions 
leigardtBg other powers not admitted to the congress. 

The Representative princkrfe, the grand invention «f 
modem times, is entirely diferent in both these esseai> 
tial partiddarsb It consists in each portion of the same 
eommumty choosing a person to whom the share of 
liiat portion in the .general government of the whole 
AM be entmstetf ; and not only the adminutration of 
tiie affairs of the whole as rdated to other commina<- 
ties, or ike administration of the affairs of each portioa 
]s iln lelation to other portiona of the State, but the 
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administration of all the conoernB whaterer of Aat 
separate portion. 

Thus, the delegate firom Thebes, or the Boeotarch, bs 
he was called, being probably a lord, the <$hief magis* 
ftrato in his quality of the deputy to the Diet, only 
represented the interest of Thebes in that Diet, and 
he only consulted there respecting the relations 'b»* 
tween Thebes and the other Boeotian oities, or re«- 
specting the relations of the whole Boeotian union witii 
foreign States, as Athens and Sparta. He had no 
power to treat of any matter concerning the internal 
government, the domestic a&irs of Thebes, any more 
than of Athens or Sparta. But the delegates from 
London to the British Parliament, or from Paris to the 
French Chamber of Deputies, are authorized to consnlt^ 
not only respecting the relations of Paris with M«p« 
seilles, and of London with Liverpool, or of all England 
with America, or all France with Spain, but they hare 
exactly the same authority to consult and enact re- 
specting the police, the magistracy, the civil rights, the 
criminsd laws, of London and of Paris. 

The difference here stated between the Federal- 
Delegate and the Representative does not depend 
upon the way in which we may regard a represente- 
tive's duty with respect to the instructions of his con- 
stituents, or with respect to the interests which he is 
bound to consult. Whether he is to obey the in* 
structions of those who choose him, or to follow the 
course indicated by his own judgment — whether he is 
to regard himself as representing those who elect him» 
or the whole State — ^he is still vested with an authority^ 
and exercises functions different, and different in kind, 
from those of the delegate to a federal congress. The 
matters respecting which he is to consult, and on which 
he is to decide, are specifically different from those 
which fall within the delegate's competence. Ther 
indude the latter; but their most important branch is 
fiireiga to the commission of the delegate^ Th^t oom* 
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OMttion, too, is ia ite nature somewhat ocoasional. 
Whea a treaty is in agitation, wlien hostilities are in 
contemplation or in progress, when any dispute has 
arisen between members of the federacy, then the 
functions of the congress come into active exercise. 
But the duties of the representative, comprising the 
administration of internal affairs, the affairs of every 
portion of the community, of each State in the league, 
are constant and not occasional. If, indeed, the con* 
gvess of a federal union had the power of legislating 
for eadi of its members added to its proper office of 
deciding among them, and of representing them all 
with foreign States — ^then, indeed, there would bo 
a close resemblance between the Congress and a 
Bepresentative body ; but the union would cease to 
jresemble that of the federacies either in ancient or 
modem times. 

We may observe another difference not immaterial 
between the two systems. The modern representative 
is diosen and appointed merely as such; his only capa- 
city is representative. The ancient delegate was pro- 
bably in all cases a magistrate, generally the chief of 
tlie State who sent him. He was elected to rule that 
Stele at< home, and he acted for it in the congress, as 
the sovereigns who attend our modem diplomatic con- 
gresses act for their own States, or send their ambas- 
sadors to represent them and act for them. He repre- 
s(mtcd the local sovereignty in the general council. 
The representative represents no sovereignty or power 
residing among or ruling over his constituents; he 
represents them as speaking for their interests, in ono 
view of his duties — as consulting for the interests of the 
whole community, in another view of these duties. 

The essence of Representation, then, is that the 
power of the people should be parted with, and given 
over, for a limited period, to the deputy chosen by the 
people, and that he should perform that part in the 
government whichi but for this transfer, would have 
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been performed by the people themselYes. All these 
several things must concar to constitute Represents^ 
tiion. 

1. The power must be parted with, and giyen over, 
— ^It is not a Representation if the constituents so far 
retain a control as to act for themselves. They may 
communicate with their delegate; they may inform him 
of their wishes, their opinions, their drcumstanoes; 
they may pronounce their judgment upon his public 
conduct; they may even call upon him to follow their 
instructions, and warn him that if he disobeys they 
will no longer trust him, or re-elect him, to represent 
them. But he is to act — ^not they; he is to act for 
them — ^not they for themselves. If they interfere 
directly, and take the power out of his hands, not 
only is the main object of Representation defeated, 
but a conflict and a confusion is introduced that makes 
the representation rather prejudicial than advantageous. 

2. The people's power must be given over for a 
limited time. — This is essential to the system. K the 
delegation be for ever, allowing the deputy to name 
or to join with others in naming his successor, or evei 
if he be continued for his life, and the constituent nam< 
his successor, the virtue of the system is gone, and th< 
body of representatives becomes an oligarchy, electiv 
indeed, but still an oligarchy, and not a Representativ 
body. 

3. The power must be given over for a limited perio 
to deputies chosen by the people. — This is of all othei 
the most essential requisite. If any authority but tb 
people appoint the deputies, there is an end of Kepr^ 
sentation; the people's power is usurped and take 
from them; and instead of having any concern j 
making the laws that are to govern them, or in a.< 
ministering the affairs of the State, some other powi 
legislates and rules over them, and in spite of thei 
although it may add insult to injury by the mocke] 
of pretending to govern in their name. 
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4. Finally, the represeDtatiyes are to perform that 
part in the government which would otherwise have 
been performed by the people. — They are to administer 
the local as well as the general concerns; they are to 
goyern each part as well as the whole. But they may 
have a greater or a less share in the government 
without its ceasing to be of a representative nature. 
That would be in the strict sense a representative con-' 
stitotion in which the people's deputies were circum^ 
scribed in their authority; in which, for example, a 
prince or a patrician body had the sole right of pro- 
pounding measures, or in which all control of the pub- 
lic purse was left to the patrician body, or in which all 
patronage was vested in the sovereign. The extent of 
the powers vested in the deputies of the people is im- 
material to the question whether these be a represen- 
tative body or not, provided that the deputies come in 
tiie people's place. If the Democracy was pure, the 
substitution of representatives makes those represen- 
tatives absolute while their authority is unrevoked. 
If the government was mixed, by the addition either 
of a sovereign, or of an aristocracy, or both, the sub- 
slitntion of representatives gives them a portion of the 
government, which continues mixed still. 

It may perhaps be supposed that this Representation 
is of two several kinds; as the representative, it may 
be said, either has the discretion of deciding and acting 
according to his own judgment, or he is bound to decide 
and to act according to the commands of his constitu- 
ents; and some may suggest that the one of these is a 
proper or perfect, the other an improper or imperfect 
kind of Representation. But I conceive that this is 
altogether an incorrect view of the subject, and rests 
upon a misapprehension of the representative principle. 
If the deputies are mere delegates sent to do as their 
constituents direct, their appointment can hardljj^ be 
said to vary the constitution from what it was before; 
the power is still in the people's hands, though executed 
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by aa a^ent. Be^es, nothing can be more incoii^isr 
tent, or indeed more absurd, than for men to meet m 
order to vote as they have been ordered j nor can any- 
thing be more preposterous than for those men to be 
selected with care m order to perform this mechanical 
task. It is not of the least importance who are chosen 
for the purpose. Kay, it is not of the lea3t importance 
by whom they are chosen. Men appointed by any 
other power in the State would be just as capable of 
giving the prescribed votes, as the representatives the 
most carefully selected by the people themselves. The 
importance is transferred from the proceedings of the 
deputies to the proceedings of the constituent bodies* 
The whole government of the State depends upon what 
passes in the local assemblies, not upon what is trans- 
acted in the council of the deputies. When those local 
assemblies have resolved severally on any matter, the 
decision of their representatives is a mere ceremony, 
and a useless ceremony. There is no occasion for them 
to meet at all. A clerk receiving the instructions and 
publishing the result, would be qnite as good as the 
operation of taking the votes. Nay, a mere publica- 
tion of the results of all the local meetings held to 
instruct the deputies, would enable any person to as- 
certain what the determination had been. 

Nor is there any medium between this state of things, 
which makes the whole mechanical, and the represen- 
tative character a mockery, and the state of things 
which I have described as constituting the defimtioii 
of liejjresentative Government. Some have with littU 
reflection maintained that a general discretion may b( 
given to the deputy, but that on occasions of extraor 
dinary importance he must obey the instructions of hi: 
constituents. Who is to determine what is and wha 
is not an important occasion? Do we not know tha 
the important measure always means the presen 
measure, and that the people ever give that name to tli< 
matter in hand, ever confine their attention exclusively 
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ib'tihe affair of the day? Besides, suppose we had any 
ifest of relative importance, the very occasions of highest 
moment are precisely those upon which it is the most 
inexpedient that the direct interference of the people 
should be allowed. The virtues of the representative 
qrsteni, as we shall presently see, most chiefly con- 
sist in the discretion being transferred upon such 
occasions. 

The whole history of the representative principle 
pl^oves the soundness of the doctrine for which I am 
contending; it shows that the vesting an entire discre- 
tion in the deputy is an essential part of the definition. 
Both in England and on the Continent tho original 
rorm of the States was a council of tho sovereign, com- 
posed of his feudal vassals, and convoked to aid him in 
Ms government with their local knowledge, or to ren- 
der their assistance in his wars more hearty, or to re- 
ceive his edicts and laws, published by his promulgating 
them at their assembly. The deputies of towns in those 
kingdoms, especially England and France, were, after 
some ages, summoned in order to facilitate the raising 
of taxes from the trading classes. Yet the writs of 
summons which wo have, both to the town deputies, 
Utien they were called, and to the country deputies, 
when the lesser vassals sent representatives instead of 
attending in person, always indicated that much more 
was to be done than the mere delivering of the Votes 
as by the envoys or agents of the electors. The famous 
writ of Simon de Montford (1264) in Henry the Third's 
reign, summoned from each county two knights " de 
legalioribus et discretioribus" of the county, and from 
each city and burgh two citizens or burgesses "de 
legalioribus et discretioribus et probioribus,** of the 
citizens and burgesses; and those assembled were to 
treat and labour and consult with the king on the most 
important concerns of the realm, some of which are set 
forth in tho preamble.* So the writ of 23 Ed. I. (1295) 

• Pari. Writs, L 16. 
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requires to be chosen two burgesses " de discretioributs 
et ad laborandum potentioribus." * In some writs the 
term used is "idonei;'' in some it is "de sapientioribus 
et aptioribus civibus," as the writ 11 Ed. I. to cities 
and burghs, t The writ summoning the Sicilian par- 
liament, in the same age (1240), required Syndics 
(Mayors) to be sent " de melioribus et magis sufficient!- 
bus." We shall presently see that the older Frankish 
summons required the Counts to be attended by the 
** meliores homines comitatus." 

In other countries the origin of Representation is lost 
in obscurity, and the law establishing it being no longer 
known, we are obliged to collect its provisions from 
the tenor of the writs issued under them. But in 
Scotland the statute remains which first called to par- 
liament the representatives of counties in James the 
First's reign, 1427. The freeholders are to choose 
" two or more wise men, with power to hear, treat, 
and formally determine, and to choose a speaker." (Act 
1427, c. 102.) All these qualifications required of the 
deputies, and the functions they were called to perform, 
are wholly inconsistent with the supposition that repre- 
sentatives were originally commissioned merely to 
deliver a message, or act according to the will of their 
constituents, or give the vote of those constituents in 
the assembly. Discretion, ability to transact business, 
probity, respectability, station, and fitness, were mani- 
festly quite immaterial in a person deputed merely to 
put in the votes of those who sent him; and the terms 
consulting, hearing, treating, determining, convey any- 
thing rather than an idea of this simple and mechanics 
function. We may therefore most confidently conclude 
that the exercise of discretion is essential to the repre- 
sentative character, and that the assembly of deputies 
is in its nature strictly a deliberative body. 

Hence I apprehend it to be clear that the definition 

* Rym. Foed. ParL Writs, I, 29. 
t Pari. Writs, L ; and see Brady, 155. 
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abore giyen of Representation may be relied on as 
slaictly correct. It is the people parting with and 
giving over their power — for a limited period— to 
deputies chosen by themselves — those deputies fully 
and freely exercising that power instead of the people. 
It is certain that although the commonwealths of 
ancient times had not in any part of their political 
qrstem the representative principle, yet they made so 
near an approach to it as leaves us in some wonder 
how they never should have made this important step 
in the art of government. The delegation of persons 
to a federal council, and the assembly of the Amphic- 
tyons, might easily have suggested the idea of choosing 
men to represent the whole people in administering the 
internal alfairs of any given State. Indeed, the election 
of ms^trates, though apparently less like representar 
tion, is in reality more akin to it; for the powers of 
executive government are given over by the people to 
the functionaries chosen. This was necessarjr, because 
of the impossibility of a whole people exercising these 
functions. If, then, any of the old republics liwi been 
ao extensive as to make assemblies of the people im- 
possible, it is likely that the expedient would have been 
adopted of delegating the legislative functions to a 
smaller body. At Athens there were smaller bodies, 
chosen by lot, to exercise certain branches of govern- 
ment, not only judicial branches, but political, the 
senate being a select body thus chosen. Had the 
selection been by choice, and not by lot, this senate 
would have been a representative body. The extreme 
jealousy of the people, and their alarm lest any oli- 
garchy should be introduced, prevented the elective 
principle being applied to the appointment of any 
powerful body. The blind hazard of the lot was 
deemed the only security against cabal, and intrigue, 
and individual ambition. 

When the feudal system was introduced into Europe, 
and the provinces of the Roman Empire became Mon- 
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ai!diiesi of a peealUr sirootare, unknown b andent tknas, 
tbe barbarians wbo had OYerran the provinces fonnd 
no political institutions beyond those of an absdato 
despotism ; but they brought with them a practice of 
restricting the chiefs authority, as well as aiding him 
in his plans, both of peace and of war, by the ooumai 
of his principal followers. Oat of tiiis practice arose 
the custom of assembling the great men, whether larjr 
or clerical, on important occasions, and afterwards at 
stated periods, generally on the Continent twice a-jear, 
at spring and fall. 

The Saxon nations were more attached to liberty, 
and save their princes less power than the Franks, who 
founded the French Monarchy, and the Normans, who 
afterwards obtained possession of a portion of France. 
The extent of the Saxon conquests gave their milttarj 
chiefs greater authority when their dominions were en- 
larged than they had ever enjoyed when their possessions 
were more limited. In this island their institutions 
partook of the more ancient and free system; while in 
the south the royal authority was more arbitrary and 
uncontrolled, except in the Spanish Peninsula, whcro 
it was most restricted. But in all the feudal kingdoms.* 
both before and after the complete establishment of 
the system, there were meetings of great men who as- 
sisted the sovereign, and who, in some sort, also set 
bounds to his power. 

In England, under the Heptarchy, these assemblies 
are by some supposed to have been held as of the' 
people's right, to whom the sharing of the supreme 
power between the king and the principal men was 
thought to afford a protection for their liberties. In 
the continental kingdoms, with the exception of Spaio, 
the assemblies were rather convoked by the sovereign 
for his own benefit; and he thus both received local 
information from those who attended, living in various 
parts of the kingdom, and obtained also their concur- 
rence in any warlike operations for which he might be 



ppefiftriog. But the oonstitotioa of these aamnUies, 
l|e(b before the feudal system was conipletelyeBtiiblished, 
wd for some time after, was nearly the same in this. 
i|laiid» and in all parts of the Continent. There waa 
n«^ng resembling an elective representation of any 
clasa.ia the oomitry. 

• It seems well ascertained that those assemblies^ 
called by the Saxons Mickle-^emotes, or WUeruigemote9 
(Great Assemblies, or Assemblies of Wise, that is, Con« 
sidcorable. Men), were attended only by the allodial 
proprietors — that is, by the persons who owned land 
without any condition of service for it, either to 
king or to subject. It is probablo that not even all 
pra|Mrietors of this class attended, but only the moro 
ccmeiderable ones; and we are left uncertain if they 
had a right to attend, or if they only came on the 
summons of the prince. When the Saxon Heptarchy 
waa united under one Monarchy by Egbert in the 
ninth century, we can have no doubt that a general 
gemote was held for the whole kingdom, in place of 
the Saxon gemote formerly held. Those who attended 
the gemotes were called Witan, literally wise or 
respectable men. The vassals were not deemed snffi* 
<^tly independent to attend ; and the peasants were 
ia^ state of villeinage. The only distinction between 
roan and man was the possession of land, and the 
holding it free, or by rendering service to another. 
Tite landowners and nobles (Magnates or Procei^es} 
were, therefore, the same body. 

When the Conqueror obtained possession of England, 
he continued the Saxon practice of summoning councils, 
now called, from the Norman, Parliaments, to which, 
moreover, lie was accustomed in Normandy ; and during 
the earliest of the Norman reigns they were composed 
in tho same manner. But soon after the Conquest a 
practice was introduced which appears to have after- 
wards been attended with important consequences. 
The king commissioned knights in each county to in- 
quire respecting the local customs, tho abuses of tho 
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law, and the other grieyances of the subject. It is 
probable that the Missii Dominici of Charlemagne gare 
the idea of these commissioners. These knights were 
sometimes named by the king, and sometimes chosen 
in the county court — ^that is, by 2JI the freeholders 
assembled under the yiscount or sheriff. Occasionally 
the same deyice was resorted to in order to collect 
subsidies. Justices in Eyre (in itinere), were commia- 
sioned to obtain these, and sometimes knights were 
added for each county. From this practice we may 
easily conceive that another became hkely, the sum- 
moning so many knights to the general council, called 
the Colloquium or Parliament since the Norman 
Conquest, and which, ais we have seen, succeeded to the 
Witenagemote. Accordingly, on one occasion we find 
the king summoning (1213) four knights for each 
county to meet him at Oxford, and discuss or treat 
with him {ad agendum nobiscum) on the state of the 
kingdom. John had at this time quarrelled with his 
greater barons, and he probably thought he could ob- 
tain fayour and support from the freeholders at large. 
In Magna Charta a provision was introduced requiring 
the king to summon to parliament each prelate and 
greater baron individually by his own letter missive, 
and to summon the lesser barons through the sheriff 
or viscount. 

The numbers of the Saxon gemote were most prob- 
ably diminished considerably before the Conquest; 
for, although it be true, as Mr. Millar contends 
(English Government, i., 219), that landed property 
became in the course of time much divided, it is equally 
eertain that allodial property was daily diminished in 
amount by proprietors feudalizing it for the sake of 
obtaining protection under powerful lords, in that 
distracted state of society. In the Conqueror's par- 
liament the prelates and the barons who held of the 
king in capite were in all probability the only 
members, and continued such for the next four 
reigns. Nor was the plan for that long period of 



aRPBBBmrrATioir bt fboxt. 43 

time introdaoed of the lesser barons sending some of 
their number to represent the whole. They did not, 
indeed, attend in person willingly ; but they were fre- 
quently required by the king to appear; and their 
aid in counteracting the influence of the greater 
barons was a powerful motire for requiring them to 
perform this branch of the feudal duty, of the service 
due from them to the soyereign under whom their 
lands were holden. 

It is, howerer, certain that each prelate and baron 
could, if absent himself from just cause, appear by his 
procuration or proxy. A Mercian charter, which ig 
extant, has by its mention of proxies misled many 
political reasoners, and made them most erroneously 
contend that, as early as 811, there were representa- 
tires of the boroughs, because the charter purports to 
have been granted in the assembly of the prelates, 
barons, magnates, and procurators. It is judiciously 
remarked by Mr. Millar that the placing this in juxta^ 
position to magnates shows their proxies to be signified 
by the term. The mention made of an assent or 
applause by the multitude to whom the laws or resolu- 
tions made in the parliament or gemote were pro- 
claimed, clearly proves nothing more than that they 
were present as spectators. Indeed, the silence of aU 
the older historians and chroniclers, as well as of all 
the writs in those days, seems decisive of the question; 
and when we recollect that the local inferior courts of 
the shire, the hundred, and the tithing, were all com- 
posed of the landowners, as we know from the laws of 
Henry I.,* there can be no doubt that the general 
and superior court of parliament was constituted in 
the same manner. 

The body of tenants in capite who owed this service 
of attending the king's council or parliament was not 
very numerous. By Doomsday-book it appears that 

• LL. Hen. I., ch. vii., and Laws ofEnghnd, vol. ii, published by the 
Beoord Commissioners. 
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in the time of the Conqueror they did not exceed* flOS, [ 
including about one hundred and forty ecclcsiastifes. ' 
Of the lay barons nine-tenths must have been the 
lesser, or common freeholders, who ■ were summoried 
through the sheriff and without special writs, leaViiig^ 
not above forty or fifty of the great yassals. At what 
precise time or by what steps the attendance of the 
more numerous body, the lesser barons or common 
freeholders, was commuted for their choice of two of 
their number in each county, as representing the ' 
whole, we are unable to ascertain. That it must have 
been before the year 1264 seems clear; for the wint 
of Simon de Montford in that year directs the sheriff ' 
of each county to return two knights; and it dan' 
hardly be supposed that he would have loaded hfs" 
usurpation with the additional odium of only sumraoh- 
ing two of the freeholders in each county, had this 
been an innovation. The argument used by ibrn^, ' 
thistt we have no trace of any similar writs between thkt 
time and the 18th of Edward I., really proves nothing; 
for the general writs of summons are equally wanting; 
and that parliaments were repeatedly holden durlAg 
that interval, and some of the most important sta,ttit)6s 
ever made were passed, we know for certain. TRe^ 
writs in 18 Edward I. are extant, and they commaaci' ■ 
the return of knights for each shire, by election {eti$t[ 
facias), to come with full power to consult and treat ^ 
along with the greater barons. Representation of the 
freeholders or counties was, therefore, at least as early 
ad 1290, fully established, but in all likelihood half a 
century before; and the step which led to it was' 
probably the appointment of knights as royal commis-^ 
sioners, sometimes chosen in the county courts, in the" 
way already stated. 

The admission of the townsfolk to any share in the 
proceedings of parliament, was a yet more important 
step. The representative principle had been ititro- 
ditced; but it was only 'applied to relievo the^ree-- 



h^Ut^mirom tbo bnrden of oxi attendaDoe which they 
Had from time immemorial .given as a necessary part, 
first of the gemote, then of the parliament. Tba 
citizens had never attended in any way. But whether 
])e Montford .thought it would senre his purpose to 
call them in, by letting them choose two of their 
nomber like the freeholders, or whether it had some 
y^ars before been usual to admit them for the pur- 
pose of obtaining the more ready assent of the 
towns to the payment of subsidies, we aro not pre- 
cisely informed; and the question has produced very 
warm controversy. To me it appears that the balance 
o|! probability preponderates m favour of the posi^ 
tipu that De Montford first summoned the boroughs^ 
apd that for twenty-five years afterwards his pre- 
cedent never was foilowed. The principal ground, of 
ibis opinion is the evidence afforaed by the statutes 
themselves. 

I^et us ask now how the parliament is described 
after Simon de Montford's writ in 1264. The answer 
certainly is, at first not otherwise than before the 
ni^.eting so by him convened. The Statute of Merton 
(^jlh Henry III.) purports to be made by the king in 
thet ^issembly of the prelates, earls, and barons, and the 
pmyisions made twenty -three years after (43d Henry 
itl.) are said to be made by the king and his magnates. 
'the Dictum de Kenilworth (Slst & 52d Henry III.), 
soon after De Montford's parliament, purports td be 
made by those appointed by the king and his barons 
and counsellors; the Statute of Marlebridge next year 
by the king and the more discreet men, both greater 
and lesser — that is clearly the greater and lesser barons. 
The well-known Statute of Westminster 1st (3d Edward 
I.) purports to be made by the king, the prelates, earls, 
baiH>nSy and commonalty (communaute); but it is to be 
observed that the proclamation for its observance only 
states it to have been made by the prelates and 
magnates (Stat, of Becord Com., i., 39). The Statute 
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De Bigamis (4th Edward I.) only mentions the king, 
the prelates, and his council. The Statute Bageman 
uses the same form, omitting the prelates. The 
Statute of Gloucester (6th Edward I.) mentions the 
discreet men, greater and lesser ; the 7th Edward I., 
De Religiosis, is by the king and his council ; and so is 
the Statute of Acton Burnel, 11th Edward I. The 
famous Statute de Bonis, or Westminster 2d (13th 
Edward I.), is by the king, prelates, barons, and council; 
the Statutes of Winton and Oircumspecte agcUis only- 
mention the king; and that of Quia Emptores^ or 
Westminster 3d (18th Edward I.), mentions only the 
magnates of the king. The Statutes of Quo War- 
TwnJto (18th and 20th Edward I.) merely state that 
they were made at a parliament. But whether the 
burgesses were present in these two years we are not 
informed. In the 25th Edward I., however, 1297, 
iheir right to be present is fully recognized ; for they 
are named with the knights and magnates as con- 
stituent parts of parliament (Statute de Tallagio). As 
the Statute of Fines (27th Edward I.) mentions only 
the council ; and that of false money, the same year, 
the prelates, earls, and barons; and that of 33d 
Edward I., the king and all his council; it is possible 
that a complete parliament was not at that time 
called, unless when a tax was to be imposed. 

But the Statute of Carlisle (35th Edward I.) adopts 
another language ; it purports to be made by die king, 
earls, barons, and regni sui communitates, — the com- 
mons or communities of his realm. This expression 
is the one afterwards most generally repeated. T];ie 
word is sometimes communesy sometimes communaute, 
sometimes toute la communaute; and by comparing 
together the Statutes 7th, 12th, and 14th Edward XL, 
Ist, 2d, 4th, 5th, 9th, 10th, and 25th Edward UL, it 
is manifest, firsts that there is no difference whateyer 
in the thing signified by these two forms of speech ; 
and, 8ec(mdly, that boUi comprehended knights and 
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burgesses. This last proposition is manifest firom 
9ih Edward III., which mentions knights, citizens, and 
burgesses as ** coming for the commonalty." 

The probability that these statutes so often omitted 
all mention of kmghts, citizens, and burgesses, because 
the matter related not to taxation, is greatly increased 
by the circumstance that we have the writs of summons 
to some of these parliaments, and the writs of expenses 
for their members; from which it appears that the 
knights, citizens, and burgesses were summoned, and 
tiiat many attended. It ako appears that, as early 
as 3d Edward I., customs were granted by " tous les 
graunds del realme et par la priere des communes de 
marchands." In 11th Edward I.^ all persons are 
summoned who can bear arms and have twenty librates 
<^ land ; and also knights, citizens, and burgesses are 
summoned as to a parliament. This was holden at 
Salop on account of the expedition against Wales, and 
a subsidy of one thirtieth was granted, as well as a 
force raised. In 18th Edward I. the writ is to 
summon two or three knights to represent the com- 
munity, which, by the writ of next year, is shown to be 
for the county only; yet they are called the community 
of all England. Next year, however, a French invasion 
being apprehended, citizens and burgesses, as well as 
knights, are summoned, there being great occasion for 
supplies. In 24th Edward I. we have the actual return 
of citizens and burgesses ; and in 35th Edward I., though 
the statute made at the parliament of Carlisle oiOy 
m^itions the commons of the realm, we find the writ of 
expenses for citizens and burgesses in the collection of 
records (Pari. Writs, p. 192). The writ 23d Edward L 
shows that community is a word of flexible import, for 
the knights are to represent the '* community of the 
counties," the citizens and burgesses the "community 
of the towns." Likewise there is in 18th Edward I. a 
grant by the prelates and magnates for themselves and 
the community of the whole kingdom, of 40^. on each 
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knight's fee to marry the king's daughter (the femdal 
law only allowing two marks), consequently this was a 
grant made without the consent of the citizens and 
onrgessos. It appears, then, that at first these attended 
only to be taxed. 

Thus there seems every reason to consider that from 
the year 1264, when Simon de Montfbrd summoned 
them, the towns were regularly summoned as often as 
a parliament was held, but that they only attended 
when there was a question of taxing them, and that 
it was only towards the end of Edward L's reim that 
they attended as a regular and essential part of erery 
parliament. 

That the cause of the important change which ad- 
mitted them was the rise of the towns in wealth during 
the preceding century, there can be no doubt; as litde 
can it be denied that the summoning their representa- 
tives was designed to make them more easily taxed. 
A singular illustration of this is preserved in some of 
the old writs still extant, and which shows that other 
means were used than the assembling their represen- 
tatives together. In the 10th Edward I. we find the 
king sendiog one John de Eirkeby round to all the 
cities and boroughs, and desiring each of them to give 
entire credit to whatever he shall state in the matter 
which he is directed to handle with them severally. 
What that matter is we are not left to conjecture; for 
another writ returns the king's thanks for the subsi- 
dies which the towns promised him through John de 
IQrkeby.* It may be further observed, th^t this 
mission of Kirkeby seems strongly to countenance the 
supposition that the plan of summoning the burghs, 
adopted by De Montford, had either fallen for some 
jrears into disuse, or was not resorted to on all occa- 
sions. When the grant of one-thirtieth was made for 
the Welsh war in 11th Edward I. by the parliament 
of Salop, the sums paid to Kirkeby were dedacted 

* ParL Writs, i., 884, 887. 



<1 Pari. Writs, 10), so that it appears his mission so 
far failed as to make a parliament necessary. 

That the plan recently introduced, of allowing the 
freeholders to attend by deputy, greatly facilitated 
this admission of the towns, is manifest. Possibly it 
sno^gested their admission. The Crown could not re- 
quire the attendance of so numerous a body; if it was 
regarded as a duty, they would have had an easy 
excuse for refusing ; if it was regarded as a privilege, 
the Crown could not be called upon to admit so incon- 
Ycnient a concourse. 

It has been suggested, and with great appearance of 
reason, that the towns first called to parliament were 
those within the royal demesne, and which were tenants 
in capite of the Crown. When a charter of incorpora- 
tion was granted by the king, the corporate body 
became tenant in capite, and owed such suit and 
sern'ce as was prescribed by the form of the gift. 
The inhabitants, the individual corporators, did not 
hold of the Crown, but of the corporation, by a peculiar 
tenure called burgage holding. If they had been 
tenants in capite they would have been entitled to the 
]jrivileges and subject to the duties of the lesser barons 
or ■ freeholders, and consequently would at all times 
have been summoned with the county landowners ; at 
first they would have been so called in person, and 
would have joined with them more recently in electing 
the knights of the shire. 

We can have no doubt that the History of Repre- 
presentation in Scotland was similar to that which wc 
have just been tracing. But one step of its progress 
is much better ascertained from having been later 
made — ^the representation of the counties ; and in an- 
other particular there is a material difference in the 
history of the two parliaments ; for the towns were 
represented, while the lesser barons, or freeholders, 
attended in person. 

It is possible that as early as the end of the 

E 
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thirteenth century the towns sent delegates, or r^re- 
sentatives, to parliament ; for in 1294 we find Fordun 
mentions that John Baliol called together in a parlia- 
ment " majores tarn cleri quam popuB," As, however, 
no mention is made of the barons; posdbly the '^ ma- 
jores populi"* may mean the nobles. It is nevertheless 
to be remarked that in the treaty of marriage which 
this parliament made with France, the negotiation 
assumed to bind not only the prelates, earls, and 
barons, but also the towns {c(yrrmmnitalie8 mllarum 
regni).^ Edward I., too, summoned the states to meet 
at Perth, in 1305, and they gave full powers to ten 
persons, of whom two were barons, and two were to 
appear from the " communey" which most probably 
meant the boroughs ; and this would show that they 
had been represented in the parUament which chose 
the delegates. But that Robert Bruce called the 
Burghs cannot be doubted, because we find in the 
parliament held 1326, there were assembled "totus 
clerus, comites, barones, et uniyersi nobiles, urta cum 
populo" which last expression occurring after " uni- 
yersi nobiles "f can only mean the burghs. The 
right of the burghs to attend all meetings of the 
estates was therefore clearly established, at least as 
late as the beginning of the fourteenth century. 

Accordingly, the laws of Robert I. \ purport to be 
made by the *' prelates, freeholders, and haall commu- 
nity," which must mean the burgesses, because the 
freeholders had at that time no representatiyes (LL. 
of Robert I. Title, chap. 34). In 1327, at the par- 
liament held at Edinburgh on the king's liberation, the 
whole commons, as well as the prelates and nobles, are 
recited as composing it, and there are giyen the names 
of the thirty-seyen burgesses who attended, choosing 
eleyen of their number to represent them in the 
negotiation.§ Again, the statutes of Robert IL, 1372, 

* Scotichron, lib. xi., cap. xy. f lb., lib. xL, cap. zvil 

i Fordon, lib. xiiL, cap. xii. § Bym. Feed. 
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purport to be made by the consent of the prelates, 
earls, barons, and bnrgesses. The earliest laws, those 
of Malcolm II., who was king in 1004, purport to be 
made by the king and the barons. Those of William 
the lion (1165) are stated to have been made by the 
idng's consent, the prelates, barons, knights, and free- 
holders; those of Alexander 11. (1214) by the king 
and nobility, and sometimes the judges are also men- 
tioned. But till the reign of James I., and the year 
1427, the lesser barons, as well as the greater, attended 
in person. In that year an act was made allowing 
them to absent themselves, provided they sent repre- 
sentatives (1427, c. 102). This condition they never 
ftdfiUed, but ceased to attend in person. Accordingly, 
Hie parliament consisted of the prelates, greater barons, 
and burgesses, without any county members, until the 
year 1587, when James VL, there having twenty years 
before been made an ineffectual law for the purpose of 
executing the statute of James I., made a more strin- 
gent one, which had the desired effect ; and at the same 
time affixed a qualification of 40«. a-year of lands holden 
of the Crown, and of residence within the county. 
Both of these circumstances were required to confer 
the elective franchise for choosing a commissioner or 
county member. The sum of 40«. amounts to £3 of 
our money. An act with the same object had been 
passed (1667, c. 33), but it affixed no qualification to 
the elective franchise, and imposed no fines. 

The Scotch parliament, in some very material re- 
spects, differed from the English. The different estates 
always sat and voted together as one body. The 
business to be brought before it must first be assented to 
by a committee of the three estates, called Lords qf 
the Articles, appointed till Charles I.'s time by the 
estates, but generally composed of the king's ministers. 
The king's assent to laws was not deemed essential to 
give them force. The parliament, or estates, used to 
make orders on the king himself; to direct the arming 
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of troops and their levy; to appoint goyerjMxrs of gar- 
risons; to make peace- and war; to prorogue and 
assemble of itself. Nothing oauld be niore complete 
than the misrule and the anaroligr which ;greiv out of 
these extensive powers; and the prerogative of tlie 
Grown was reduced to a shadow, unless when it could 
raise a military force, or obtain the aid of one faction 
of the barons against another. The accession of James 
VI. to the throne of England produced the conse- 
quences of the imperfect federal union; but in no other 
iostanco was its operation ever so entirely beneficial to 
the less powerful nation ; for if the prerogative of the 
Crown was enlarged, and that of the parliament ro- 
stricted, the country began for the first time to eiojoy 
the blessings of a regular and tranquil government- ' 
The History of the Irish Parliament is meagre and 
obscure. No statutes of it remain before the dd.of 
Edward II.; but many inquirers have consid^*^d it 
certain that as early as the reign of Henry II., when 
the country was first settled, or so far conquered a3> to 
be supposed settled, there was a council of the ruling 
class, the Irish within the pale, who were the portion 
of the people subdued by and immediately conne^ited 
with the English. The Irish without the pale, limg 
in a very rude state, and in continual hostility wi^tli^ 
English, were treated by them in all respects t, as 
foreigners and as enemies. As the defence against 
them, and also the incursions made upon them, required 
constant precautions on the part of the English and 
their subjects within the pale, the holding of (xwnoils 
became in all probability a matter of necessary pre^ 
caution. At first the leading men formed this oowcil 
of the king's governor, deputy, or lieutenant. After- 
wards the districts, or counties, into which thfi country 
was divided (only twelve as late as Henry VIII.'s tiiae) 
sent representatives, as did the towns, which were 
thirty-four in number. A dispute appears to have 
existed between the English government and the Irish 
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pe6p1e as eftrty as Edward IIL's reigfn, about the right 
ef ihe latter to liaye thdir own parliament ; for they 
then asserted it, and refused to send representatives to 
England. In the reign of Henry VII. an act was 

K»ed (cal)ed Poyning's law, from the name of the 
dJieutenant) requiring that the king's previous con* 
sbnt' should be obtained, at the calling of each Irish 
parliament, to all the bills which should be pro- 
pounded; and in Queen Mary's reign this restraint 
Was extended by a prohibition to entertain any matter 
whatever during the course of the parliament, unless 
it had been approved by the Enghsh Privy Couneil; 
Theile laws, as is well known, were only finally re^ 
)ieiil|ied in 1782. But even during their existence* 
the power of taxing in all its branches was exercised 
by > the. Irish parliament exclusively; no English act 
imi'^ever allowed to impose any new burthen upon 
th^ people. 

H'^lt is a singular circumstance in the history of repre* 
e^iHation, that the country in which it was first known 
te'iiiot the one in which it has been carried to it« greatest 

Etfeetion. Our records do not enable us to trace the 
iMtittttion of the English or Scottish Parliaments so 
fy\* hlBLck as we can follow the meeting of the French 
States<-6oueral. We have records of unquestionable 
^thdrity as far back as the rei^n of Charlemagne, 
•Mitch show how his courts, councils, malla, or placita 
Wore composed. All those who held under the Crown 
Were to come twice a-year, in summer and autumn;* 
and' an old author, contemporary with that prince, 
ispeaks of " CaDtera multitude" and " C»teri inferiores 
per8onaB."t But early in the ninth century we find 
proof of the presence of persons who, though not 
elected as representatives, were yet chosen by the 
people io fill the places which gave them admission to 

♦ ^* Ct ad mallum venire nemo tardet, primum circa nstatem, eecnndam 
circa aTHnmnum* (Capif., a.p. 769,- cap. 12, ap. Jlalnz., i., 192). 
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the estates. A writ exists of the jear 819* reqniriDg 
each count to bring with him twelye echevins, scabini, 
or raehinburghers, if there were so many in his do- 
mains, and if not, to fill up the namber of twelve bj 
the better kind of people (de m^oribus honunibus 
ejnsdem comitatus). Now, although this left the dioice 
of the substitutes to the counts, the echerins were all 
elected by the people. For we have also an ordinance 
of 829, the Capitulary of Worms, which, from the 
purport of it, is plainly declaratory, or made to confirm 
the existing laws; and it requires the miasi to remove 
all bad echeyins (males scabinos), and replace them with 
^ood ones, chosen <' totius populi consensd."t There 
is also in the Alemanic law a prohibition to hear a&j 
causes unless with the assistance of an assessor chosen 
by the people. It is plain, therefore, that so early as 
the beginning of the ninth century there was a popular 
infusion occasionally in the king's mallum, or council. 

But the French States at no time attained the regu- 
larity of the English Parliament, and there never was 
anything resembUng the representation of counties, the 
barons ^ways attending in person, and never in any 
instance choosing representatives. Ifor does such a 
representation appear at any time to have been known 
either in Germany or in Spain, or in any other country 
than Great Britain and Ireland, and perhaps the 
Gothic kingdoms of Scandinavia, where the peasants 
sent deputies. 

In tracing the origin of Kepresentation we have 
unavoidably gone at length into that branch of the 
subject which is most interesting to the people of this 
country, and have been led to examine the most im- 
portant part of the early history of the English and 
Scottish Constitutions. There was no other way of 
avoiding endless repetition when we come to treat of 

* Capit. iLf cap. il, ap. Balnz., i., 605. 

t Capit. 829; Cap., cap. ii.; apnd Baluz., i, 665, 1216. The same law 
h often re-enacted in the capitularies. 
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the British form of goyernment than by thus antici- 
pating a portion of that important subject 

The questions upon which it has been necessary to 
touch haye giyen rise to sharp controyersies; the natu- 
ral zeal of the antiquary haying often been exacerbated 
by the additional yehemence of the poUtical partisan. 
Ainone the combatants on either side, the two principal 
champions of opposite doctrines respecting the earner 
or later completion of our parliamentary system are 
Mr. Pety t and Dr. Brady, the former haymg published 
his Bights <^ the Commons Asserted in 1680, and 
ihe latter his answer to it in 1683. There haye been 
many other combatants in this warfare, of more or less 
name. But in treating the whole subject I haye con- 
anlted only the true and safe sources of information,--* 
the Statutes themselyes and the Parliamentary Writs, 
both as published by ihe Kecord Commissioners; the 
early Scotch Statutes, unfortunately not yet giyen by 
the Commissioners; and the Capitularies of the French 
numarchs. 



CHAPTER IV. 

REPRESENTATION — ITS BENEFITS. 

The great change in political affairs which we hava 
been tracing to its origin could not be introduced with- 
out effecting a most important alteration in the wholo 
structure of Government, and enabling men to frame, 
societies both upon a very different scale and upon 
very different foundations from those of the Commpa- 
wealths in ancient times. We are now to consider in. 
detail what those alterations are which this inventioa, 
of modern times has effected in public polity; and we, 
shall best perform that task by examining the qualities 
and the tendencies of the Representative principle. . 

1 . The first and most striking property of the Re- 
presentative principle is, that it enables a free or popu- 
lar government to be estabUshed in an extensive and 
populous country. This we have already illustrated* 
by referring to the state of the ancient Commonwealths,, 
and the imperfect devices which became necessary for 
the purpose of enlarging the limits of the State without, 
giving up Republican Government. Beside the other 
defects of the Federal Union, its manifest tendency to 
create mutual estrangement, and even hostility, betweoa 
different parts of the same nation is an insuperable ob- 
jection to it. Small communities are exceedingly apt 
to conceive against their neighbours feehngs of rivalry, 
jealousy, and mistrust. Each individual bearing so con- 
siderable a proportion to the whole society, that the worst , 
personal prejudices and passions are nourished; and tlie . 
most ignorant and violent of the people being the most 
numerous, the tone of the whole takes the turn which . 
these bad passions tend to give it. If any illustration 
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of this trnih were wanted, we have only to remind the 
reader of what wo found in the history of the Italian 
republics. The government always is influenced by 
such feelings, most of/all ia a Democracy, but in a great 
degree also in an Aristocracy, and even in a petty prin- 
cipality. For the rulers themselves in such a narrow 
community partake of the general sentiment, even if 
the public opinion should not sway them. Whoever 
would see further proofs of this position may be re- 
ferred to the andent Commonwealths of Greece. As a 
Florentine hated a Siennese worse than a German or 
a Spaniard, or even an infidel in modern times, so of 
old did an Athenian hate a Spartan or a Theban worse 
than a Persian. Now the Federal Union, by keeping 
up a line of separation among its members, gives the 
freest scope to these pernicious prejudices, feelings 
which it is the highest duty of all governments to 
eradicate, because they lead directly to confusion and 
war. 

It may further be doubted if the existence of a small 
community is of itself desirable for the improvement of 
society. Undoubtedly, great public spirit may be ex- 
pected to prevail in such a nation, and the feelings of 
patriotism to be excited, or rather to be habitual with 
the people, each individual of whom feels his own 
weight and importance, instead of being merged and 
lo^t in the countless multitude of a larger State. But 
this advantage is more than counterbalanced by the 
attendant evils of petty, contracted ideas, which such 
a narrow community engenders, and especially by the 
restlessness which arises among all the people, when 
each takes as much interest in the State's concerns as 
if they were his own. There is thus produced both an 
over zeal, a turbulent demeanour, a fierce and grasping 
disposition, hardly consistent with the peace of the 
community; and also a proportionate inattention to 
men's private affairs, inconsistent with the dictates of 
prudence, as well as a disregard of the domestic ties. 
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equally inconsistent with amiable character and with 
the charities of private life. 

It would further appear that limits may be much 
more easily set to the bounds within which a Federal 
Union can be established, than to those within which 
a representative system may conveniently exist. For 
the central government in a Federacy is of necessity 
feeble. It is more hke a congress of ambassadors from 
many nations than the council of one nation. £ach 
person is only animated with zeal for his own State, 
while none feel for the general welfare. But a Repre- 
sentative government may extend over the largest 
dominions, and they who compose it may exercise an 
authority at once vigorous and considerate, thinking 
for the advantage of each portion of the community, 
as well as consulting for the welfare of the whole. 

2. But it would be a great mistake to suppose that 
the only benefit of the Representative principle is that 
one which strikes us first, the enabling a popular gov- 
ernment to extend over a large territory. It is not 
even the greatest of the advantages derived from the 
principle. The next benefit which we are to consider 
is more important; it is the prevention of mob govern- 
ment by the substituti(m of a small body of men to 
whose hands the whole power of the people is confided. 
This at once puts an end to the tumultuous meetings, 
and to the rash proceedings of large popular assem- 
blies. Mere clamour can no longer carry the day, and 
riot is banished from the public assembly. The bare 
diminishing of the numbers composing such assemblies 
would produce this eflfect. If, instead of 5,000 or 6,000, 
only 200 or 300 were to meet, although they were 
chosen, and chosen indiscriminately from the same 
body, so that the two meetings must be composed of 
the very same materials, yet the proceedings of the 
lesser number would be much more orderly, and their 
resolutions much less the result of sudden impulse, and 
the dictate of momentary clamour or enthusiasm. 
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3. The Representative system is of exoeedinglj great 
benefit to good ^OTernment, as well as to public tran- 
quillity, by enabting the people to meet and transact 
business in smaller bodies than must assemble if they 
acted for themselyes. The reduction of the numbers 
assuredly would of itself be a material adyantage, 
eren if the same matters were discussed before such 
a meeting, and the same powers were exercised by its 
members as when the whole body, unrepresented and 
undirided, carried on the goyernment. A small num- 
ber of persons are always more orderly in their pro- 
ceedings, and less under the influence of clamour and 
of sudden impulse than a great number eyen of the 
same persons; and they who, in a private interview, 
will listen to reason and decide rationally, will, under 
the contagious excitement of a multitude, shut their 
ears to all common sense, and resolve on the most 
absurd things. Therefore, if the supreme power could 
be subdivided, so as to let one small meeting dispose of 
one matter, and another of another, or if, by a kind of 
federal plan, every matter should be discussed and 
determined by the whole community meeting in small 
bodies, and communicating the results of their several 
deliberations to a central council or executive magis- 
irate, a far more rational course would be taken than 
if the same individuals were congregated in one large 
body and decided in its assemblies. So if on each 
material question the different constituent bodies in 
any State having a Representative government were 
to instruct their deputies, and those deputies were 
strictly to follow their directions as ambassadors rather 
than representatives, a very great improvement would 
be made upon the ancient constitution of popular 
government. As a Representative system it would sin 
against all the fundamental rules; but compared with 
the old system it would be a substantial improvement. 

4. This, however, is not all: the lesser body of re- 
presentatives so chosen are more responsible than the 



grater body who ehose tbeni. Tiiey act mom linder 
the influence of being personally answerable for wha& 
k done. Each person in a small body feels ifa«t he is. 
looked to by his fellow-citizens as the arUtbor of the 
measures adopted. In a lar^e meeting the dirided 
responsibility leaves each indiridfial almost freeu 

L But the smaller body is cot composed of the same 
materials as the larger; and now we come to tha 
greatest quality of Bepresentation. The moltttttde of 
ignorant and foolish persons greatly overpowers the 
small number of well-informed, and reflecting, and vrise 
piersons in every community. The whole citizens meet^ 
ifig to discuss measures, decide according to the sense,: 
or rather the folly, the lights, or rather the ignorance^, 
of the multitude, which forms necessarily the great 
majority of the assembled people. But the represent 
iatives are chosen; they are selected; they are se^ 
apart from the mass, because of some qualities tka6 
distinguish them from that mass; these qualities are^ 
such as give a pledge of their greater fitness for thB 
functions of government. In one man it is greater^ 
wisdom; in another, more ample wealth; in a third/ 
higher birth; in a fourth, greater information* .ii? 
almost every one integrity or respectable charaoterw 
a ground of choice, and prudence or discretion, itseift» 
virtue^ the parent of some and the guardian of all tim 
virtues, is hardly ever left out of the account in idetcr^' 
mining the choice of those persons who are to act fortbd 
community in the conduct of their most important affistimj 
Hence the influence of the ignorant, the heedless, tfao 
stupid, the profligate, is reduced to a small amount im 
the confduci of the government; for, generally sp^^^y' 
the same persons who, being unfit to be them^he» 
trusted with power, would ill-use it, are very capaibiti 
of making a good choice enough of a representative^ 
The temptations to act recklessly or corruptly aver 
much less powerful in the election'of a representative 
than in ihB government of the States . .. : 
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6i- This leads to anoth^^aAd almofit an equal adran*- 
fogfir of the representatWo priocipie* The one matter 
brauglit befbre an electi? e body, a body whose functions 
are confined to the choace of representatives, is very 
msmh more simple and easy than the various matters 
which are brought before the rulers of a country. 
Those men who would be wholly unfit to be trusted 
with the decision of a question touching foreign policy, 
or joriflpmdence, or oven domestic economy, may be 
toferably well able to select a person as their represen- 
tativa It requires no great degree of information^ and 
wk profound acouaintance even with man's character, 
te ted which of several candidates is the abler, the 
more discreet, or the more respectable person. 
.< . 7. The persons thus chosen are on that account, on 
acaesuikt of the qualities which recommend them to the 
ehctors, less likely to be corrupt, to rule for sordid 
itKberests, and act with profligate views. But their 
nnall number, their individual responsibility, render 
tiicsnmueh more likely to be afraid of acting corruptly, 
how Ik^lo soever they may value virtuous conduct or 
uasuIUed reputation for its own sake. The same per- 
sdbs who, among a vast multitude, might take a bribe, 
would feel afraid of being bought were they members 
sf^a* small body. Thus, the electors may be bribed; 
and yet the men returned by such foul means, nay, the 
very* men who obtained their election by bribery, may 
be very far from venturing to act corruptly in admin- 
istering the trust thus bestowed. Very little reliance 
eoidd be placed on the purity of a multitude in deciding 
Wfoa questions, the determination of which certain pos- 
sessors of large wealth had an interest in affecting by 
eor^apt means; yet the same wealthy persons would 
fiiid it a very difficult matter to tamper with the repre* 
sentatives of that corrupt body. If any one doubts 
this, let hhn only consider hoV often tho charge ci 
bribery is preferred against constituent bodies, and 
generadly with the absolute conviction of the imputa- 
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tion being true, however rare the cases maj be in 
which its truth can be proved; how extremely rare it 
is to see any charge, even to hear any suspicion flung 
out, against any member of the representative body. 
I have sat in parUament for above fifty years, 
and I never even have heard a surmise against the 
purity of the members, except in some few cases of 
private Bills promoted by Joint-Stock Companies. I 
had been considerably upwards of a quarter of a cen- 
tury in parliament before I ever heard such a thing 
even wluspered; and I am as certain as I am of my 
own existence, that during the whole of that period, 
Bot one act of a corrupt nature had ever been done by 
any one member of either House. I question if any 
(me election had ever taken place during the same 
time, in which many electors had not been influenced 
by some corrupt motive or other in the exer<ase of 
this sacred trust. 

8. It is one of the most important benefits of repre- 
sentation that it secures the faithful and reeular dis- 
charge of the political functions. Wherever me people 
at large are to rule, they have no chance of constantly 
applying to the discharge of their public duties : the 
detail of administration cannot interest them ; it de- 
mands too much time and patience to master; and 
their ordinary business, the daily labour to gain their 
daily bread, renders constant attendance at public 
meetings impossible. We may remember the difficulty 
of obtaining the attendance at Athens which the law 
required ; even among that nation of politicians it was 
necessary to bribe the citizens with pay, and sometimes 
to compel them by force. The division of labour never 
was more happily applied than by the representative 
principle, which, leaving to the people the office they 
are fit for, gives to the deputy the work he can best 
do; and thus secures it being both done and well 
done. 

9* It must also be borne in mind that the most 
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efeetoal Becnrit j for the people's rights and liberties 
is not their exercising the whole power directly, 
but their haying a select body of able watchmen to 
guard those inyaluable possessions. A control over 
tibeir watchmen, the power of naming them, the power 
of removing them, is all that the safety of their free- 
dom requires them to possess. Any power beyond 
this, eyen if they were qualified to exercise it well, would 
be wholly useless for the purpose. The deputies can 
just as effectually protect them. But in fact the depu* 
ties can more effectually protect the liberties of their 
coQStitaents than those constituents can themselyes. 
A very large body of men are much less likely to be 
always on their guard against encroachments. They 
soon prove weary of watching, and begin to slumber. 
They are easily split into parties by intrigue; and they 
are &r from being proof against corruption. Their 
measures to resist a common enemy, foreign or 
domestic, are never framed with such wisdom or exe- 
cuted with such vigour, as a small body of able and 
experienced men can bring to the performance of this 
task* Those men are ever on the watch : they have 
no other duties to discharge, no other business to 
follow. Thus the liberties of the people are more 
secure in their hands ; and the power of the people — 
the only power they can safely exercise, that of elec- 
tion — ^is more likely to be preserved, than if the whole 
government were in-.their own hands. 

10. It is not an unimportant drcumstance in the 
eonsideration of this subject, that the representative 
system enables the scattered inhabitants of the country 
to bear their part in the administration of public affairs, 
wh^eas the congregated masses of the people in towns 
could alone partake of the government, were each man 
to appear on all occasions in his own person. Unless 
upon rare emergencies the country people cannot be 
brought together. The townsfolk are always easily 
convened. Tou may assemble the countryfolk once in 
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a year, or once in three jesLVii, to choose delegates ; 
oflener they nevel* can be convetied. The to^rna^ 
pfeoplc are always ready to attend smy tteetirfg. Gir- 
ing all, both town and'countfymen; *n equal right to 
attend, nay, summoning all to' attend aBke, has no 
kind of cflfect. To the townspeople, who lite -wif^in ft 
few paces of the place where the meeting is held; 
attendance costs nothing ; to the peasant, who has 'to 
give up a day or two of his work, the attendance b^^ 
comes impossible : he will come now and then to ehooso 
^ delegate, but never on ordinary occasions. 'Hence 
fti all republics, before the representative principle -waBi 
known, the whole government of eacn State iraift 
necessarily in the hands of the towns. That ^rimSpfe 
has enabled the other half, or more, of the peoj>te'!id 
lake their equal share in the administration of'^^ 
common interests of the whole State. ' -*'"' 

11. Fmally, it is the great, the inestimable slAvbAUl^ 
which this principle secures, that it gives th^ p6(/p& 
their share in the government, without the inCdfiVfeti^ 
iences and mischiefs which we have seen that it atiiiSJl 
The direct exercise of the supreme power by the Whrtd 
people is indeed a scheme of polity which may at iSnft 
sight appear to give them more sway in the adiirMtf- 
tration of their concerns, than the scheme whieh'^lW 
a certain time transfers the supreme power toth^ 
representatives. But when duly considered, it shbtM 
seem that this is really not the case. In the J&^ 
place, it is an abuse of words to call that an exerci^ 
of power by any person which is only the appointittjl 
him to a function he is utterly unfit for. Yfhk 
would deem it any power conferred upon him to hb 
allowed the privilege of cutting off a sick man'! 
limb, or trepanning one who had his skull fractured! 
But, secondly, if the mischiefs of the ignorant and 
unskilful performance of these functions all fall upon 
the party himself, the abuse of terms is much more 
glaring. Who would call it a restraint upon hb 
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ISmt^ to be precluded. firom maogUnff his own limb, 
er dnvbg the saw of the trepan iuto nis own brain? 
The good of the whole 19 the end of all goYernment: 
way power incoodistent with that is bad for the whole 
bedy of the State. But independently of such views, 
which belong to another consideration of the subject^ 
when we speak of power being vested in certain 
bandsy we always mean a rational investment — an 
iOrVes^ent in hands capable of exercbing the power 
bestowed. Lastly, it is much more safe and beneficial 
for the people themselves, and more beneficial with 
si^, ..view to their power itself — the only point now 
vi^ev .consideration — ^that they should not govern di* 
jn»at}j; and in the mass. If trusted with the whole 
direct power^ or indeed with any portion of the govern* 
JBffini oirectljr, we may be assured that they never can 
long retain it The certainty of its abuse» and the 
i(|^9ptiible mischiefs which its unskilful exercise must 
if^^l upon the State, will, after a short time, assuredly 
p^^ion a revulsion; and the direct power will 0^ 
tffl^enred to other branches of the community, or to 
Ip^.oU^archy at home, or to a sovereign at home, or to 
l^.l^mgn otate; and it will be transferred entirely, 
^pt^ut any control being left in the people's hands — 
^lien.that control which they are well capable of exer* 
fijii^ng. The memory of the mischiefs which their 
jypi/^pacity or corruption occasioned, will be the security 
of -whatever tyranny is founded upon the ruins of the 
4emocracy. Even when the bodj of the people did 
laot formally exercise the functions of government, 
yet possessed too constant a control over their rulers, 
so that the salutary operation of the representative 
principle was impeded, and the popular voice ruled 
too directly, we have seen the fatal effects of their 
misgovernment in propping up the most . rigorous 
tyranny, and stripping the people of all control, all 
voice m the management of their concerns. The 
mob influence; which was the mainspring of the Beign 
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of Terror in France, enabled Napoleon to usurp the 
government, and make it absolute, exhaust the country 
by his conscription, and lay it at the feet of foreiga 
• Jiations by his wars. The cruel executions which the 
people called for in England, and the influence of their 
fanaticism over the Ix)ng Parliament, prepared the 
way first for the military despotism of Cromwell, and 
then for the restored tyranny of the Stuarts. The 
French people would have been more powerful in the 
just sense of the word, and ^ould have retained their 
sway longer, had they been content to wield only the 
power which they. were fit to exercise ; and the English 
would neither have required a restoration in 1660, nor 
a second revolution in 1688, had they been satisfied 
with electing representatives, and abstained from 
interfering with the exercise of the trust which they 
had bestowed. 

It thus plainly appears, that nothing can be more 
senseless than the opinions of those who have regarded 
the only liberty enjoyed by a people living under a 
Bepresentative Government, as that which they have 
during the election of their delegates. Rousseau, with 
his accustomed shallow dogmatism, says, that the Eng- 
lish are free then only ; «.t all other times " they are 
slaves" — "they are nothing."* This is not even 
true of the people's power, as we have seen; but 
Bousseau confounds hberty with power. The loss of 
all direct power, if it were ever so complete, would not 
necessarily work a loss of all liberty. The rights and 
..the freedom of the people would be protected by 
their deputies, and all encroachments of arbitrary 
power would be effectually prevented. The only 
risk would be of those deputies forgetting their duty, 
abusing their office, and joining with the usurpers, 
oligarchical or monarchical. But this is prevented 
by the hmited character of the trust, and the people 
retaining the power of dismissing the representatives 

* Gatt, Sodai, liv. iii.) dL xv. 
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who have betrayed them. This is all the power 
which it can ever be necessary to leare in the 
people's hands in order to protect their liberties; 
and we have shown how mnen more effectnally this 
protection is afforded by the representatirey than by 
the direct, exercise of their authority. 

Such are the great and manifest advantaees con- 
ferred by the Representative principle, such Sie evils 
of obstructing its full and entire operation; and on 
these accounts it is that we justly and confidentiy con- 
sider it as the greatest of all the improvraients which 
have ever been, made in the science of government 
and legislation. 



«8 
CHAntER V. 

BBPRgSBNTATIOy — ^YAIUOUB MODBS.. ..^ . 

HrrHBBTO we have only considered &b Rq^resentcb* 
tiye principle generally, and examined these qualities 
which belong to it in whatever niann^ it is ap^ed. 
But there are yarious modes of this applicatioii, aifed it 
is of great importance to explain these. Some df them^ 
thongh prodnctiye of important effects, and totdiag to 
^ftodify, by extension or restriction, the principle itodf 
indirectly, yet do not directly extend or im^pluDiab 
Others have a direct inflaence in impairing :rt»! anil 
rendering it less benefidal and less severe. I h:.* 

I. To the former class belong the principlooldonble 
elections, the method of combined choice, andtfae:-iDad4 
ner of giving the vote. . ' 0:11 

i. — ^The principle of double election appears ioihmd 
been borrowed from the complicated voting -of ythe 
Venetian and bther Italian governments. Poanib^it 
might have been suggested by the ancient FedidM 
system, in which the people chose magistrates, .4nd 
those magbtrates appointea deputies, who voted 'mtia 
congress. It is, indeed, not impossible that the merrf 
exercise of the Representative power itsdf may hajri 
snggested this refinemoit; because the deputies eiocftiri 
by the votes of the people, too numerous to rote txpM 
measures themselves, vote on these measui^es> and SQ^if 
may have occurred that the people were too nmoesoifo 
to vote in the election of deputies^ and that th^efbm 
they could delegate to a smaller body the ehoioe «l 
those dqnities. But be its origin wliat it mj^iih^ 
plan consists in the whole body of eleeloni chootiB^m 
smaller number t» eaerdseior tfaem'^the power of 
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choosing representatiyes. This principle was adopted 
in France under the two Hepublican Constitutions 
which were established in 1791 and 1795.* It was 
continaed under therCao^uIship and the Empire; it 
was retained after the restoration, 1814 and 1815, in 
the constitution under the charter; and it was only 
abandoned in 1830, upon the change which then took 
place. The assemblies which chose the electors were 
called tiie> f^ Fidmary Assemblies." Those which obese 
iho! deputies were called '' Electoral Assemblies or Coir 
Iege%'< The Direetorial Constitution of 1795 gave one 
li^etar.fior .every two hundred of the Primary Assem- 
Vb^lj The eonstittttion of 1799 and 1802 had a much 
slo^eifagraplioated principle. The commune (er parish) 
'dMe'^]4»nth ef their number, which was the Coia- 
diunfdfiiBt; these chose a tenth of their number to form 
&e]>spartmental list; and these again a tenth to form 
the National list ; so that ihe number of the prioiary 
ektobstwaa reduced to one in a thousand; and this 
theoBanidfli were only eligible to the senate, tribunate, 
and legislative body by the choice of the pubUo func^ 
tioflisi^aDd senators together, 
oxijyi ..such double, or more than double, elections are 
liuijUiifetttally bad, and proceed upon a pruiciple radi- 
fadt^oificilHis. 

Lnl. ,Tbey are wholly inconsistent with the represeof- 
tedive priaoiple. If a person is fit to choose an elector, 
ht>m cfitTto choose a representative. He may, as we 
hj^i seen, be wholly unfit to. decide^ upon a law or a 
iiuteitye of policy, and yet be fit to select eome one to 
Mt^^ar^'inm m discussing and. determiniog those im- 
fbrtaht matters. But if he is only supposed fit to 
ehoeaefthe elector, how is the line of his. qualifications 
tri(Be idrawn f Jt is much easier to determine whether 
h not any given person is fit for the functions of. a 
M^reswtative, than to detennine his fitness for an 
#l^;il<»^ because it is difficult ter dedde what qualities 
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are especially required for making a man a good 
elector. This whole process assumes that a person 
may be fit for beins an elector who is not fit for being 
elected; but it faSa to show how that line is to be 
drawn. 

2. The chances of bribery are much more nunie- 
rous where the electoral body is small than where it 
is large. The whole people select a few, and these 
few having no function whatever to perform except 
choosing others, they are set up as a £nd of mark at 
which all the missiles of corruption may be launched* 
They are sure to be persons of less respectability than 
would be chosen as representatives, because the- trust' 
reposed in* them is incomparably less important, and 
requires less capacity to execute it. Besides, their 
office is only occasional and temporary: they feel iti - 
proportion to its less duration less responmbility; there*- • 
fore, they are in every way more exposed to tempta*- 
tion, and less likely to resist it. 

3. But a most serious evil of the double elee^fon 
is its tendency to place the power in the hands of a 1 
minority of the community. If all the electors- of a ^ 
district choose the deputy tiiere is a possibility, but not 
a great likeHiood, of the minority of those representa** • 
tives being persons returned by great migorities ofo 
the voters, and the narrow majority being returned by- 
small majorities. But this becomes much more prob^ ; 
able if,' instead of choosing tiie deputy directly, there- 
is an intermediate election. Suppose a county or" 
department having two thousand votes to be divided 
into twenty districts, each of which by a Primaryr 
Assembly chooses one to the electoral College. If 
the twenty^ etectors are divided in the proportion ofe 
eleven to nine, as to the candidate for the represcai*-' 
tation, and all the eleven are chosen by fifky-one to* 
forty-nine in these primary assemblies, and the ninff 
are chosen unanimously in theirs, then the candidate 
who has only fire hundred and thirty-nine votes is 
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elested to represent the whole two tliouaand Yoter9» 
and the other is rejected who has one thousand four 
hundred and thirty^nine. This, of course, being 
an extreme case^ is not likely to occur ; but in various 
degrees it is very possible; and the double election 
giToa every facility to intrigue, corruption, and strata- 
^em im the part of the minority. All the districts 
in which the people are nearly unanimous will be 
ne^ected, left unassailed as hopeless; and the effort 
will be made to bring over or intimidate enough to 
constitate a majority in those districts where the num- 
ben are more nearly balanced. In each of these the 
purchase of a few votes will secure the return of an 
elector, and also the return of such a representative as 
the* great majority of the people would reject. This 
risk, too, is wholly independent of the other risk aris* 
ing jEnun corrupting the electors. We are now sup- 
pedng the electors to be perfectly incorruptible, and 
that uie effort is made in tha pimary assemblies alone. 
Bttt although these are the serious objections to 
Double Election, yet it has no direct operation in 
dimmiahisg' the power of the people, or vesting in an 
oligarchy their influence over pubhc affairs and the 
ceone of the government. The government is still 
popidar in every sense of the Word, and the people are 
still secured in the possession of their rights, because 
thay^have the power in their own hands of choosing 
persona who will elect men deserving their confidence, 
and men removable by the next choice of electors in 
case they betray their trust. To instruct deputies on 
aU points of their conduct is impossible, because it is 
impossible to foresee all the events that may occur after 
8D election, and before the several measures come under 
the consideration of the representatives. But to in- 
Btfuet an elector is perfectly easy, because the only 
point is the simple one of who shall be sent to repre* 
sent the district, and that choice is to be made imme- 
diatdy, and before any change of circumstances can 
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hayetial^eii plftce, T^OinQe ibe power of ^tiwffeo^, dnd 
their control over, the i^preseotaiiFeB, oaanot be said 
to be materially diminished by the doniUe dsctton; nd^ 
the responsibility of the representatives be math leiss^ 
ened. Certainly, whatever diffeir«DO(^is>iziade in bdth 
must be unfavourable. Th&power.<>f tiae ppopleiiiftjr 
be a very litUe diminished, and the responmnility ef the^ 
representative a very little lessened. 

li, — There is another way in which the elective pro- 
cess may be modified; there may be a Combined Ghoioe* 
On^ body only of the people may be allowed to name a 
certain number of candidates, and out of these a»ethe!r 
class may select tbe representative. Thus all persetis* 
wliatever may choose ten candidates, and all p^rc«m^df "-' 
a certain income may out of these select the reptesdt^'^ 
tative. There are not such serious objections to ti<da #(' - 
to the former modification; but it is exposed to aim^tiiefi^'' 
otgection, which does not necessarily arise againi^' the^-' 
former. The choice of so many as ten or more oandt^ * 
dates (and they must be numerous to give the sele^b^^^ 
class any real power of choice) gives rise to much eott-'' 
fusion, and to the great risk of votes being thrown 
away, and of a minority combining to choose isMir- 
candidate, while the majority are voting without ^iOMM'' 
cert But the main objection is this, and it is 'inMr-^i 
moun table: the olass which chooses the candidate^j' - 
or eligible persons, may usurp the whole election, aAd^^' 
exclude the. other cla^s altogether. They have oAty'i' 
to choose a single eandid<^ who is at all iitfor^ tlie^^-' 
place of representative^ and all ihe rest plainly and* 
certainly unfit, and the power of seleedon among ^^" 
names on the list beQomee B mere nullity. ^< 

iii,— The manfserof tahii^ the vote is the only otheif ^" 
modification that requires examination of the class<6f <^' 
contrivanpes now under consideration ; and this beconM^'^ 
very important with a view both to the right exen$is#'^ 
of tiie elective power*, and tbe peservatdon of the peace'"' 
andth^ morakofc,tb0icemiiBimty; • > - 



i,f^l^. poiDte under .thi« hesLA' recjtrlre our atten- 
^fk^-^^0 distribution of ih^ representation, the pro- 
t^oQ of ^ Tiiikiber/tfaA prehrention of error^ corruption, 
aBd>expeiiflew> ^- . . 

1 1« The firiiQ0q)lew]iieh ought to govern the distri- 
b^Qn of the representation 19^ as nearly as possible, to 
a|^1:4ioa the same »umber of representatives to the 
same number of inhabitants in any district. I say as 
nearly as possible ; for it does not seem an essential 
requkite to fair representation, that it should be rigor- . 
op4y proporticmed to the numbers of tbe people. On 
the ooodirary, there are manifest objections to this e(][ual 
(Klit^iboftibn in a country of which the population is 
v|^.5sai6qually dispersed, and which has towns of great 
nujjg^ttode, as well as extensive districts thinly peopled. 
SgppOfte tiie rule of equal distribution were applied to 
Efglaad^ its five hundred representatives would be so 
diviied'tiiat the metropolis would return fifty-five. So 
laqi^a bedy always on the spot, and representing con- 
sti$imeies so numerous ako, in the immediate neigh- 
bcoirJ^ood of iiie parliament and the government, would 
ha^.tm influence exceecUngly dangerous to the balance 
o^jlkd^ constitution and the independence of the legis- 
latpre. Ih« case of Paris is still stronger; for though 
ita.:jjabi^bitaQts are much less numerous in proportion, 
th$^j^JQ?c^ve power and influence of the capital in 
FiM^r is one of the great practical evils of that 
coi99jtry« In either case the formation of a party, and 
th^iiustiog in concert, is far easier when so many mem- 
befai come from the same pk/ce ; and to this must be 
add^d 1^ eoosideratloB common; tO" both countries, but 
of especial weight in France, that the natural infl,uence 
of d^ASfO masses of people^ independent of their weight 
in jt^e^representation, seems to warrant rather givmg 
th^lf^jft. smaller proportion of members than is answer- 
aU^'to their numbers^ But it cannot be doubted, on 
th^p&er hand, that the ^ giving to a comparatively 
insignificant town like Kendal^ or E^wicb, of ten or 
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ekren thousand inhabitants, as many representatives 
as to the West Biding of Yorkshire, with its million of 
people, is a gross absarditj, and contrary to the very 
first principles of the representative system. The 
electoral system in France is free from. all possibility of 
this eyil; for the deputies are chosen by d]stricts» 
without any regard to towns. 

Another principle ought to govern this distribution : 
each class and interest in the community should be 
represented. Suppose there were one important bramch 
of trade confined to a single district, and the number 
of inhabitants in that district did not warrsmt its 
returning a deputy with a view to population; still it 
should be represented with a view to the trade driven 
by it. So, important professions should be repre- 
sented; and important classes of properties. Our 
English system sins against all these canons, and sin^ 
grievously. It allows but one test, the ancient distri- 
bution of men into towns. Harwich and Eendal aee 
represented — ^the former by two members, the latter 
by one only — ^because these are towns ; while districts 
of the country containing ten times as many inhabitants 
are allowed about the fifth part of a membw each. 
Again, property is the qualification of a voter, and yet 
only one kind of property is regarded; so that the 
greatest mass of the property next to the land, the 
eight hundred millions belonging to the public creditor, 
are wholly unrepresented. 

2. The protection of the voter's independence in 
his exercise of the franchise is an object of primary 
importance. As workmen and labourers are under 
the influence of their employers, tenants of their land- 
lords, and shopkeepers of th^r customers, it has been 
thought by many reasoners necessary that we should 
enable these dependent classes to give their votes 
without any control; and- the obvious method of doing 
this is said to be iiie power of secret voting, or the 
bsdlot. 
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Hie adyantages of this mode of proceeding are 
obvious; and they are exactly applicable to the case: 
the remedy is a specific; it is directly calcalated to 
arrest the evil. Bnt there are considerations of im- 
portance which have not always been sufficiently con- 
sidered by the advocates of the plan. Of these one of 
the most important is this: that the elective franchise 
is in the nature of a public trust or duty, and ought, 
therefore, to be executed under the responsibility of 
the functionary, the elector's, conduct being known. It 
is certain that a much more important vote than the 
elector's is the representative's; and it is as certain that 
the representative is exposed to equal disturbing influ- 
ences in the discharge of his duty. How many men 
dfead the frown of the court! How many professional 
men are exposed to serious injury from the possessors 
of 'power! How many naval and military men are 
dependent upon the favour of the government, and 
liable to be all but ruined by its hostility ! Yet no one 
cam, seriously contend that votes in parliament should 
be given secretly; because the constituent has a right 
to know how his representative votes. It must be 
admitted that the reason for publicity in the elector's 
case is not so strong; yet is there a reason, and of 
nearly the same kind. For all the community are 
interested in the honest and enlightened exercise of the 
right by each voter; not to mention that where there 
are any classes excluded from voting, they are repre- 
sented by the classes which possess the franchise, and 
have a right to know how it is used. 

But it is another argument against the ballot, that 
men can never be prevented from trying to influence 
those under their control ; and that, do what you will 
to prevent it, they will always seek to discover how 
their workmen, tenants, and tradesmen have voted. 
Indeed, the whole argument for the ballot assumes that 
they will do so: it proceeds upon the assumption that 
one class has power over the other, and is resolved by 



tb^.iUnfoHuiiale Tot^r.ruFhb* has 'Se^etlr given iiis axxp^ 
popt i^ the >adTeraary of jiis pfttrbn, eonceal liid aiet, 
e^e^pt by a> coiiirse of &behood--Mi:e<»ir0e niakitained" 
fFQDi cm eleotion to aiii6ther-J - <€icero'd description- 
ilffordfl but a i^€(nder reoooimeiidation« *^ The biiitot/': 
s^y» he^ ^^ is a favourite with) the people, becftQse- lH- 
gite$ men an open counteiianee, vfaileijb conceals theit* 
tfa^ughtsr and lends tbem a lieense to do wfantever iktey 
pJease^V* Surely these are very powterfnl reasons fw 
disliking such a plan, unless there be a certainty, not 
o^Jy <tbat<ihe evil of compiilsien is generally pre^^etit^ 
bmt $1^ that the remedy will prove -quite effectnai; =-•'«> 
j^th of these positions^ horreTer, appear to be iMrf^ 
tbi^n; doubtful It is certain that the advocates of ^ti^^ 
l]|iUat .have both exaggerated the malady and* ct^'^ 
pr^ispd the onie. It is, perhaps, nearly as certaiil'4iigC&I 
thetadyeijsaries of the ballot hare considerably exagg^^ 
ratted the evil consequences of it; but chiefly beek\iB<Q£ 
like its adyocates, t^ey have overrated the effi9ctd^i^'> 
is likely to produce. The truth really is, that? vefy*f 
many of the voters, even in the classes for ^hajse'-fd^^^ 
teation the ballot is proposed, would vote exactly fai^>the^ 
s^weway were their vote given ever so seorelly/ Th^ 
ciroum^tanqeS wliich create the influence eo ttitRslC ^ 
dr^ded have a most direct and universal operataoii, ki^J 
pcoducing a disposition of the infwior to follow tfa^!^ 
course of the aoperior party. Ahnost all tenants tdJB^q 
an interest in favour <of their landlord, and kavi a^^ 
pleasure a&d a pride, in supporting the caiididate of faia'^ 
choice. The mt^biity of workmen always feel dispels 
to support the party ci a kind and considerate -eai- 
plojer; &nn labourers, without any exception^ do sort 
a^ the greater part of manu&cttirors or artisans wovAl*' 
follow the same course; though certainly these hst^ur^ii 
not 60 mudbi miAer the emtployer'a influence. Shop^-^* 

.^•^*Giata populo est 9'flSMlla^ qate fitmfes aperit h6mhiam, medM 



l^Qf^p«c» ^refhe cIms toWhom'the seerecy woaM gire 
ijkd gifoateiit prO!tteciion> and in their case the ballot 
woold hamiDost eSesL^ As for tmaiit*, eren the t^fw 
Yho wo«ld go AgaiBst thelaBdiord oould not be effect- 
ilftlly fHTotected; because • if haieyer tenant was sus- 
pected wopld either be recimred to pair off with an 
Averse yoter, or to abstain from voting altogether ; 
aqd thiu» the whole protection of the ballot would bo 
defeated* Some oth^ supposed advantages of ffae- 
baUot we shall have occasion to conader under the. 
n^bead* 

,,^ The means of prevmiting expense, corruptioii; , 
and e^rror» are next to be examined. — ^A well-devised' 
i^fteiP of repstratioB seems one of the most effectnaL 
Iliioasre js^ tt^Len to scrutinize each olaim at the time 
TKhfCi^ there is no contest to excite the passions and* 
19}fttenttjwit decisions, the process of voting will be: 
v^^ji^ort and very simple. But all this diiBculty« 
ai^ithe^neoessity for a register, assumes that th^ frais 
cl^osfroonfined to particular classes, of which we are 
ht^f e^fW to discourse. Appointing a variety of polling 
pU^^aud having all the elections over in one day, is 
aoii^ort wholesome expedient for preventing expense 
a9d'rche(ikin^ intrigue. Excluding aH but residents 
fqOlOi A vote IS another device most useful for attaining 
t^ ^meend, and there can no feasoii wfaaleHrer be 
gk^ ^1^ allowing any person to vote in more than one 
f^it0i .The attaching a vote to all property of one 
kkidr'/aa our law does, and to property of another de^ 
Msrip^u only giving the rigirt when combined with 
r^idep^Oj is contrary to every principle* 

^Xke prevalence <^ bribery is the »0st ffiffleult sub- 
je^witn which we have to deal, in considering the > 
d^feotft of. the representative principle^ and the balldt ' 
haA*b9€aa proposed with much confidence by sanguine 
mefiiltr the best means of afttaining this most desirsft)fid ' 
o\^i^ I own that I cannot at aJl adopt ibis opinioir. 
Suppose the wish &it a> seat te^ remata unafoated^^ - 
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the means of corraption to continae unimpainKl-^the 
disposition to bribe and the readiness to be bribed 
being the same, I conoeive that the secret Totin^ 
would only give rise to an arrangement much more 
likely to extend corruption than to restrain it. A 
class of vote-cantractara would be formed, who 
would bargain with the candidates, or with their 
agents, or with their friends, to receive so much in 
the event of the election being won, and nothuig in 
the event of it being lost. Suppose such an agent 
bargainmg to receive £1,000 on these terms, he 
immediately sets about agreeing with three or four 
sub-contractors, each of whom is to have XlOO or 
£150 if the election is won, and not otherwise. These 
sub-contractors have an interest in bringing as xnaiiy 
votes as they can buy for five-sixths of the eims 
agreed upon, taking to themselves the remaining siztli; 
and each voter whom they bribe is to be <»ily paid in 
the event of success. Thus everjr contractor, sub-con- 
tractor, and voter is interested dbectly in the success 
of the candidate; and a set of agents is created such 
as no election on the old plan can ever call into exist- 
ence. Who can for a moment doubt that this system 
of corruption must prove more active and more uni- 
versal than any that now exists? 

A plan has sometimes been adopted of disfranchising 
places againstwhich general corruption has been clearly 
proved. This seems a very rude and clumsy remedy ; 
and it is objectionable further on the ground that the 
innocent are punished, both now and hereafter, with 
the guilty; and above all, that it is a remedy which 
never can be applied to the corruption exercHsed in 
large places. There were above two thousand perf«ons 
proved to have been bribed in one Liverpool election. 
Did any one ever dream of disfranchising that large 
town? And yet no such extensive bribery was ever 
shown to have been carried on in any other place. It 
must always be borne in mind that the franchise is 
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bestowed on a place, not as a farour or as a privilege 
to its inhabitants, but in order to obtain from it the 
contribution which is due towards the formation of a 
legislature fpr the whole eeuntrj. 

A very large extension of the franchise appears to 
promise the most effectual and the safest remedy. If 
there were no small places entitled to return members 
— ^if no place or district under five thousand voters 
ware allowed representatives — there would be little 
.bribery known; and one of the greatest mischiefs of 
popular government would be, if not wholly removed, 
yst very greatly daninished. It must, however, be 
:bome in mind that, even where the constituency is 
'large, in any severe contest, where parties are nearly 
balanced, as a few votes would turn the scales, there 
v4fae great inducement to obtain this small number 
■bytnttdiMf means. This consideration affixes a limit to 
the effect of extendmg the fraircluse, as a security 
«gainst corruption. 
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CHAPTER VI. 

BEPBESENTATIOK — ^BESTBAIBTB OH YOTINO. 

JN'oNB of the expedients which we have been describ- 
ing for modifying the principle of representatioD 
has any tendency to render that principle more im- 
pure, to impair its force, or to interfere with its vme in 
supporting popular government. On the contrary, all 
but the Double Election tend to presenre, and porif|r, 
and improve it 

II. We are now to consider modifications of a rerj 
different nature, the object of which is to impair and, 
as it were, to adulterate the representative princifde, 
rendering the political system in which they are intro- 
duced less popular. 

1. We have examined the modification, which oob- 
dsts in giving to the greater pordon of the people the 

1)ower of selecting candidates. This modification be- 
onged to the first class; but it would have belonged to 
the second class, if the choice of candidates had been 
c nfined to a select class of the community, or persons 
of a certun income, and the people at large could only 
cLoose out of the number so selected. In like manner, 
if the people, by direct or by double election, choose the 
eligible persons, and the executive government select 
from them, the modification belongs to the class which 
we are now considering, unless the people are enabled 
to choose absolutely tne candidates, and can protect 
tliemselves by choosing only a single really eligible 
person for each vacancy. 

2. Another modification by which the right is 
restricted, is the requiring certain qualities to be pos- 
sessed by the persons chosen as representatives. Some- 
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times a greater age has been required than that at 
which the law allows persons to manage their own 
afiairs. In France, after the Restoration, no one could 
be returned to the Chamber of Deputies who was not 
forty years old. Sometimes the person elected was 
required to be of the class of electors. This was the 
law in Scotland before the year 1832. A property 
test or qualification, however, is the most common. 
In England, all but members for the universities and 
peers' eldest* sons must have £600 a-year clear in 
landed 'property to sit for counties, and £300 to sit 
for boroughs ; the eldest sons of persons qualified for 
eouQty members being presumed to be themselves 
qualified. It must be obvious that nothing can bo 
more absurd or more inconsistent with itself than this 
foaiification ; for while the constitution of parliament 
l«8C)giit2es the right of the towns, that is tne ti*ading 
<la^B;>to be represented, it compels them to choose 
he Hbeit deputies men who have property in land. 
As well might it compel counties to choose men in 
livde for their representatives. A man may have a 
sdilion in the funds, or as much capital invested in 
CMnmerce, and he is unfit to represent a commercial 
tdihiv' unless he has also £300 a-year in real estate. 
Vim law, it is needless to say, has always been evaded. 
Sfae-^member being only obliged to have his quaUfi^ 
«lt»n at the two moments of his being elected and 
taking his seat, obtains a conveyance of property, 
idaoh he, immediately after taking his seat, re-conveys. 
- It- must, however, be added, that nothing can be 
rtare- speculative or less practieal than Uie great 
AjeeAtm whieh some extreme- r^fo^mers have taken 
to- the representative qualification. They think it 
eaiindes men of the middle or inferior classes from 
parliament, and they therefore propose not only to 
abolish this qualification, but to pay the members for 
their services, as they were paid in ancient times. 
The <mly result of this would be a considerable increase 
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of bribery. The payment might have some effect, 
though but little, if any, because the persons of that 
class would hardly ever choose to elect one of their 
own body, from the jealousy which always prevails of 
one another, and leads them to prefer their betters. 
But the removal of the qualification would have no 
such effect at all. What place, what body of men, 
would choose artisans or day-labourers to represent 
fhem, were the right of voting ever so general : And 
what artisan or small tradesman could afford to give 
up his calling and his livelihood, in order to manage 
the affairs of the country ? That men in such circum- 
stances would be more accessible to bribery as repre*- 
sentatives than men of independent fortunes, needs not 
be proved. It is self-evident. Their being eligible, 
therefore, and being in consequence elected, would be 
no advantage whatever to the community. 

3. But the most important of all modifications in 
restraint of popular rights, is the affixing a certain 
qualification to the electors, and thus confining the 
right of choosing representatives to a certain class of 
the community. The origin of this is partly the pre- 
tended alarm about popular violence at elections, 
partly and chiefly the notion that the people at large 
cannot safely be trusted with a voice upon the public 
concerns. The former reason was put forth in the 
fifteenth century (8 Henry VI.) by our parliament^ 
when they wished to exclude the poorer freeholders 
from exercising the franchise, the members for counties 
having before that time been chosen by the County 
Court, composed of all freeholders without exception, 
whereas the new statute confined the right to persons 
possessed of 40«. a-year, equal to as many pounds at 
this day. The same alarm has also been constantly 
given as the reason for our courts of law leaning 
against general rights of voting in the choice of cor- 
porate officers in towns ; and its operation had, previous. 
to 1S32, by degrees deprived all but a select few 
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among the townsfolk of the elective franchise. The 
Scotch parliament, in the fifteenth eentnry (1469), by 
a single act confined the right of holding corporate 
offices to the existing magistrates, who were empow- 
ered to fill up all vacancies in their number; and 
these magistrates alone chose the members of parlia« 
ment. The towns of the United Provinces took a 
similar course a century and a-half later ; and it has 
been pretty generally pursued in other parts of the 
Continent. 

But the true and the operative reason for this im- 
portant restriction is the belief that the people cannot 
be trusted. They who so think, and unfortunately 
fhey have always been a great majority of the persons 
possessing influence in the legislatures both of France 
and of England, have therefore devised a means of 
confining the right of voting to what they consider as 
the trustworthy portion of the people, those possessed 
of a certain amount of wealth, and those possessed of 
certain corporate rights. The wealth, or the rights, 
are not so much the matter deemed to be essential as 
the respectability of the parties. The pecuniary cir* 
cumstances are supposed to indicate a certain degree 
of station, and it is thought that persons of this station, 
having some stake in the country, but still mora 
having some information, some knowledge of affairs, 
and some integrity, will not abuse the right of choosing 
representatives. 

In France the payment of a certain sum in direct 
taxes is the criterion of respectability. A considerable 
sum is now required. In the first constitution (1791) 
only the payment of three days' labour (about half-a- 
crown) was required for the electors in the Primary 
Assembly ; but two hundred days, or about £12, for 
those of the Electoral Colleges. This critericm is not 
liable to many of the objections which lie against the 
English test; but it is objectionable, as making the 
rights of the constituent body depend upon the revenue 



84 THE BRITISH CONSTITUTION. 

laws, which may at any moment be so changed as to 
disfranchise or to enfranchise whole classes of the 
people. 

It is needless to dwell upon the great inconsistency 
of the English plan, as exemplified in the line which is 
drawn to sever the voters from the community at lar^e. 
Thus wealth is taken as a criterion of respectability, 
and yet a man with a million of funded property, or 
a million lent upon bond or mortgage, has no vote, 
while the renter of a hovel is qualified if he pays £10 
a^year to the owner. But the gross absurdity is the 
taking wealth as a criterion, and affixing so small an 
amount as makes it no criterion at all, even considering 
wealth to be, as it is, in certain amounts a true test. If 
it is to be taken as a criterion, the qualification should 
be raised, so as to indicate that there is wealth enough 
possessed to indicate respectability. The £10 rent, 
or the 408. freehold, really is as bungling a test as a 
standard of a recruit's fitness for the service would 
be, which should require that no one be enlisted under 
four feet high, with the view of providing that the 
soldiery should be strong enough to go through their 
duties. Another gross inconsistency of these qualifica- 
tions is, that while we pretend only to take them as 
tests of respectability, we no sooner apply them than 
we forget this, and regard the property as something 
sought after for its own sake ; else, why require such 
property to remain vested in the voter? If the pos- 
session of certain pecuniary means at any one time 
showed him to be of that class which may safely be 
entrusted with the elective franchise, does his loss of 
these pecuniary means degrade him to an inferior 
class, and make him who was trustworthy last year 
not to be trusted this ? Are his industry, sobriety, 
information, judgment, all gone with his money ? At 
least, let us be consistent with ourselves, and admit 
that, having once been proved to be a fit person, he 
should be recognized as such ever after. The rule, to 
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have any colour of consistency with itself, should be — 
" Once a voter always a voter." 

But it seems, if possible, more absurd to adopt such a 
test, or any test at all, unless there is an absolute impos- 
sibility of obtaining the quality itself directly, or at least 
by much easier methods. If the possession of wealth 
is allowed to be a criterion of sense and information, 
all must admit it to be liable to error, as the most 
silly and ignorant of men may have it. So, if it be 
taken as an evidence of industrious and sober habits, 
or of general respectability, the same uncertainty must 
be allowed to attend it. But education actually re- 
ceived, is a direct proof that the thing in question 
belongs to the individual. So attending regularly an 
institution for mental improvement is incompatible 
with ignorance, and with an idle, dissipated life. But 
we reject these qualifications altogether ; just as if a 
chemist were, in search of gold, to take aqua regia, in 
which peradventure it might be dissolved, or perad- 
venture it might not, and pass over a piece of the 
virgin metal itself or the grains of gold dust. 

The exclusion which our test effects of some most 
meritorious and valuable members of society is a 
grievous evil, and affords a very strong objection to it. 
All lodgers and boarders, all who have no house of 
their own, are excluded from the borough representa^ 
tion. The most ingenious artisans — the men whose 
expertness and industry are the props of our com- 
mercial greatness — almost all who have carried the 
arts to so great perfection as rivals the finest per- 
formances of any age or country — the whole body of 
our mercantile navy, of those whose lives are spent in 
driving our vast commerce, braving all dangers by 
their firmness, and overcoming all difficulties by their 
matchless skill — most of our literary and scientific 
men, of those whose unwearied labours illustrate their 
country, and adorn their age, and elevate their race, — 
all are disfranchised by a law formed for the avowed 
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purpose of drawing the line between ignorance and 
intelligence. No doubt it does draw the line, aad 
it leaves information on the excluded coast. 

But there is a very serious objection to any qualifi- 
cation which depends on property alone. If, as has 
been already stated, it is low, no test is afforded of 
respectability ; and if it is too high, vast numbers are 
excluded. In truth, the low qualification which 
admits the greater number, is wholly objectionable on 
the principle upon which alone all such tests rest, and 
it either ^ould be much higher, when it would create 
an oligarchy — or it should be much lower, when it 
would cease to be a qualification at all either for good 
or for evil. The mischief of a low qualification is not 
to be denied or ^ot over. It creates a set of men in 
every place, limited in number, who have the sole 
possession of the elective right, and who are thus set 
up as marks singled out for the arts of the dealer in 
corruption. There seems no reason to expect that 
any legislative measure or any judicial severity will 
ever .apply an effectual cure to this crying evil. As 
long as the place of representative is an object of all 
men s ambition, many wealthy persons will seek it by 
means of bribery; and their zealous friends will bribe 
where themselves might be disposed to refuse an 
honour so purchased. As long as the means of cor- 
ruption are possessed, and are thus applied, small 
constituencies will be the victims of the temptations 
afforded; and the only real remedy is greatly extending 
the number of voters, or, if that is impossible, greatly 
increasing the size of the electoral districts into which 
the country is divided. If we retain a superstitious 
veneration for the names of those districts ; if we can- 
not bear to s^e a new division of the kingdom for 
political purposes ; if our old local associations are too 
powerful to suffer the outrage of such changes— it is 
all very well, and we gratify our romantic feelings ; 
but then, let us not shut our eyes to the price which we 
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pay for this sentimental indulgence; it is the perpetni^ 
tion of the most corrupt practices by which a free 
people can be debased and degraded ; and the spread- 
ing of an immorality so glaring, that the lovers of 
liberty itself are fain to doubt whether popular govern- 
inent may not really be bought too dear at such a 
cost as the sacrifice of public virtue. 

It deserves to be further considered by those who 
are so friendly to exclusion, and so desirous of ** walk- 
ing in the old paths," that qualifications are an inven- 
tion of after times, having had no place in the original 
constitution of this country, or indeed of any country 
which early in the feudal history adopted the system 
of general assemblies. The l^arons, great and small/ 
were originally summoned to the council, colloquium, or 
parliament, without any distinction. Afterwards the 
townsfolk were called upon to appear, sometimes at 
first in person, as in France upon several occasions ; 
generally on the Continent, and always in England, 
to send representatives. The lesser barons, in this 
country, and afterwards in Scotland, were c&lled to 
send deputies, instead of attending personally. That 
those freeholders both in England and Scotland all 
originally voted without any exclusive test whatever, 
we have the most positive evidence. But there is 
every reason to believe that originally the townsfolk 
also voted vnthout any exception. This appears 
certain ; because there is no record in our history of 
any one law restraining the franchise and fixing a 
qualification. No one was, indeed, anxious in those 
times to be elected ; and that which was reckoned a 
burden to receive, it could not be deemed an advantage 
to bestow. But in hardly any case has the older or 
common law drawn distinctions and affixed proportions 
or sums. It would be hard to name any other instance 
than dower, which was taken from the civil law and 
founded upon a natural and rational partition of the 
property into three parts, of which the children should 
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liave one, and the deceased s nominees another. The 
most ancient constitution of this and other countries^ 
therefore, was wholly unacquainted with the doctrine 
of qualifications. 

But this would be nothing like a decisive reason 
against them, were there material benefit to be derived 
from their introduction into any given constitution. 
It may at first be thought evident that this must 
depend on the kind of constitution into which it is 

J reposed to introduce them. A little more attention^ 
owever, to the subject will satisfy us that it is not 
so, and that the arguments for and against them are 
the same, of whatever form of government it is 
proposed to make them a part. The representative 
principle can never in any scheme of polity have 
an object other than admitting the people to a 
share in the government. The share may be greater, 
or it may be less ; and its amount will depend 
wholly on the power which, through their repre- 
sentatives, they are permitted to exercise. But it 
will net at all depend upon the manner in which 
those representatives are chosen, or the proportion of 
the people allowed to choose them. We may suppose 
a case in which the representatives of the people should 
have hardly any real influence. If the patrician body 
or the sovereign had the sole right of originating all 
measures, or if the power of the purse were taken from 
the popular assembly, or if a majority of the three 
estates, the patricians and the sovereign, for example, 
could legislate for the whole, it is plain that the 
government would only in name be popular; and it 
would be as little popular if every man of twenty-one 
chose the representative as if only men having a hun- 
dred a-year, or* paying ten |)ounds a-year in direct 
taxes, had the elective franchise. In hke manner it 
would be a popular government if the representatives 
alone could originate measures, or if the sovereign and 
the popular assembly could legislate for thew^hole; 
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and it would be popular whether all the inhabitants, 
or only a certain proportion, were the electors of that 
assembly. If indeed the qualification were so high as 
to throw the choice into the hands of a very small 
number of the richer and nobler classes ; if, as was the 
case in England before 1832, a majority of the Com- 
mons were returned by the patricians, or by those 
nnder their immediate control, the governra^t would 
become aristocratical ; but this would not be in conse- 
quence of the qualification, properly speaking ; it would 
be in consequence of the people being wholly excluded, 
and their representatives being chosen for them by the 
aristocracy, and not by themselves. It is not a Re- 
presentative Government at all in which such a choice 
is made. The aristocracy choosing deputies docs not 
cdnstitute a Representative Government. If the 
British House of Commons were abolished, the govern- 
ment could in no just sense be called Representative, 
merely because the Irish and Scotch Peerage were 
represented by deputies of their own choice. We have 
seen that the popular choice is an essential condition. 
We mean by a Representative Government one in 
which the body of the people, either in whole, or in a 
considerable proportion of the whole, elect their 
deputies to a chamber of their own. But there are 
degrees in this. Although, therefore, the qualification 
in the sense in which we are now taking it, would not 
alter the frame of the constitution according as it was 
pitched higher or lower, it might make that constitu- 
tion more or less popular in a considerable degree, and 
increase or diminish the influence of the patrician 
order, and to a certain degree of the sovereign, accord- 
ing to that scale. If the common people were wholly 
excluded from voting, it would be easier for the influ- 
ence of patronage, wealth, rank, to exert itself in 
elections ; and the two other estates would thus obtain 
some kind of influence over the deUberations of the 
popular assembly. It is equally evident that this 
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ought never to be permitted beyond the narrowest 
limits, that is to say, the weight which wealth, rank, 
and power always must possess in eyery community. 
To restrict the right of voting for the purpose of 
augmenting this weight is wholly contrary to the spirit 
of a mixed government, because that government 
assigns to each order its own place; and if the 
patrician body are firm of purpose, they have quite 
sufficient protection for their privileges in the direct 
power which they possess of rejecting any measures 
proposed by the other bodies, and of proposing any 
measure of their own. If each of the three estates, 
or of the two, supposing only that number of estates, 
possess not a veto on all measures, the government is 
only in name mixed. In that case the amount of the 
qualification either becomes indifferent, when the 
.government is in reality aristocratic, or it ought to be 
extremely low, perhaps not to exist at all, when the 
government is in reality democratic, though it would 
still be democratic though the qualification should be 
very considerable. 

What, t&en, is the advantage of a legitimate kind, 
sought for in a qualification, — ^and honestly sought, 
— ^not for the purpose of individually aiding the 
schemes of the other orders, but of fairly working out 
the principle of the government? It is confined to 
these two particulars, the securing a better choice of 
representatives, and the preventing corruption. The 
former consideration depends upon our distrust of 
the intelligence of the people at large ; the latter upon 
our distrust of their virtue; and both upon our 
distrust of the influence which the more intelligent, 
more virtuous classes can exercise over the inferior 
members of society. As for the pretence that con- 
fusion, or riot, or any kind of disorder, or even the 
least inconvenience, could result from the utmost ex- 
tension of the franchise, no one can now affect to be 
influenced by it The Eepresentative prindple at once 
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precludes the possibility of any such mischief, because 
it enables us to subdivide the voters in any degree 
required by the convenience of the public. Let us 
therefore consider the only real advantage ascribed to 
the qualification, a good choice of representatives, and 
a check to corruption. 

1. Some reasoners have assumed that if all the 
people were to elect, the classes who are without any 
property, being the most numerous, would overpower 
the proprietary classes, and return representatives 
who would interfere with the rights of property, throw 
all public burdens upon its owners, perhaps decree its 
confiscation and division. This assumes first a grosser 
degree of ignorance and thoughtlessness than can well 
be supposed in the people of any civilized community, 
who must know that the only security of society, and 
the best security for the labourers themselves, arises 
from the security of proprietary rights. But it also 
assumes that there is to be a union of the working 
classes all oyer the country in order to return this 
majority. Then, if they are Ukely to combine for the 
purpose of indirectly effecting the confiscation of pro- 
perty, why do they not now combine for the purpose 
of seizing upon it directly? For assuredly they 
possess this power in every country, and yet in none 
IS there any more alarm felt respecting such a 
measure, than there is an apprehension of the horses 
in the country combining to kick, or the oxen to 
gore men to death. — Again, the argument assumes 
that the other orders of the State are to remain passive 
spectators of the measures of spoliation, and neither 
to exert themselves before they are adopted, nor to 
reject them afterwards when they are presented or 
their acceptance. — Lastly, the argument assumes that 
wealth, rank, talents, learning, virtue, are to have no 
influence whatever in determining the choice of the 
common people, who are supposed to be so inferior in 
all these qualities, and who assuredly are so in some of 
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them; whereas many persons liav6 fears of a totallj' 
different kind, and dread their being too mach under 
the sway of their superiors. I well remember, when 
I said to my dear friend, the late Duke of Bedford, 
that his zeal for Parliamentary Reform was all the 
more creditable to him because it was so disinterested, 
he having then four close seats and two others which 
were almost secure: "Not so very disinterested," was 
his reply; "for I doubt not I should influence the 
return of a considerably greater number of members 
if the suffrage was universal" — ^which, however, he 
did not altogether approve. The truth is that the 
alarms of those who expect a new set of men to be 
chosen were the whole people, instead of a sixth part 
of them, as at present, represented in parliament, arc 
founded upon a profound ignorance of human nature, 
and of the relations in which men stand to each other 
in every social system 

At the same time it must be admitted that some 
restriction of the franchise would be most desirable, in 
order to diminish the influence of profligate adven- 
turers, mere traders in politics, and to lessen the risk 
of popular clamour carrying bad and obstructing good 
measures. The test of a good education is the best 
by far, nor does it seem of difiicult application. My 
Education Bills of 1838 and 1839 introduced this as a 
qualification for voting in parish school meetings; and 
I then declared it to be one advantage of its suloption 
for this purpose, that it might so easily and so safely 
be extended to the Parliamentary franchise. 

2. That the extension of the franchise tends to the 
increase of bribery cannot be denied. Nor is there 
any answer to this great difiiculty, except what is to 
be found from considering that, if the qualification 
must be raised for this reason, we have no alternative 
but raising it so high as to exclude nine in ten of the 
present rate of voters both in England and in France. 
But it is most important to observe that the extension 
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of the franchise brings along with it the great and 
effectual remedy for all corruption. If the universal 
admission of the people to choose their representatives, 
is accompanied yrith the abolition of all constituencies 
under five or six thousand voters, the most effectual 
check will be afforded to all corrupt practices. It is 
indeed true that the number of the voters is the real 
cure, and not the mere extension of the franchise, 
because a numerous body of a higher description 
would be the less accessible to bribery. But the divi- 
sion of the country into larger electoral districts — that 
is, into larger bodies of YOters — is greatly facilitated by 
admitting all classes to vote; and this should be an 
inducement to confer upon the people the benelits 
which such an extension in other respects is calculated 
to secure. 
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CHAPTER VIL 

CANONS OF REPRESENTATIVE GOVERNMENT. 

From the inquiries in which we have been engaged 
within the compass of the last four chapters certain 
general principles may be deduced as governing the 
theory of representation; and it may be convenient 
here to state these, as the Canons which may be said 
to rule the system. 

I. The deputy chosen represents the people of the 
whole community, exercises his own judgment upon 
all measures, receives freely the communications of his 
constituents, is not bound by their instructions, though 
liable to be dismissed by not being re-elected, in case 
the difference of opinion between him and them is 
irreconcilable and important. 

II. The people^s power being transferred to the 
representative body for a limited time, the people 
are bound not to exercise their influence so as to 
control the conduct of their representatives, as a 
body, on the several measures that come before 
them. 

III. Any proceedings on the part of the people 
tending to overawe or unduly to influence their repre- 
sentatives upon any given question, though no outrage 
should be committed, and only an exhibition of 
numerical force be displayed for these purposes, are 
contrary to the whole nature of representative go- 
vernment, and in themselves revolutionary, being 
criminal in the people, and doubly criminal in any 
of their representatives, who thereby commit a 
flagrant breach of duty. 
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IV. The best sort of representation is the direct, in 
which the deputies are chosen by the people, and not 
by electors whom the people choose. 

y. The combination of any other choice or veto 
with the popular choice is greatly to be reprobated^ 
as an impairing of the pure representative principle ; 
80 the representative body itself should hare no power 
of expelling its members except for infamous offences, 
or the non-payment of lawful debts. 

VI. The selection of representatives ought to be 
free, and the whole community open to the choice of 
the electors, without any restriction whatever upon 
eligibility, except the period of infancy, or conviction 
of infamous offences, or actual insolvency declared by 
judicial sentence. 

yil. The distribution of the representation should 
be such as to secure representatives of all the great 
classes in the community, which are sufficiently 
numerous, in the combined ratio of the importance of 
the classes and the numbers comprised in tnem. 

YIII. Population alone cannot safely be taken as 
the criterion of numbers chosen to represent, and any 
arrangement is to be reprobated which should give 
one very large town the choice of too many represen- 
tatives, by giving it representatives numerous in pro- 
portion to its population. 

IX. Population should not be so far neglected as to 
give great inequality to the electoral districts, thus 
enabling a small body of the people, by their represen- 
tatives, to control those of a much larger body. 

X. Districts should be formed for representation 
so large as to prevent the corruption of the voters by 
the candidates or their friends. 

XL The choice of representatives should be en- 
trusted to all persons of full age, unconvicted of 
infamous offences, who have received a ^ood plain 
education ; and if a property qualification is adopted. 
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no change or loss of property ought to disfranchise 
a person once recognized as fit to exercise the 
right. 

XII. The manner of voting should be such as to 
protect the voter's independence; but the secret vote 
would in most cases have little influence, and chiefly 
in the case of tradesmen; while it is liable to grave 
objections, and is a positive evil if the suffrage be not 
nearly universal 



97 



CHAPTER Vin. 

APPLICATION OV THB BBPBBSBNTATIYB PBINOIPLB. 

The principles Tvhich have been laid down respecting 
representation, and the observations made respecting 
its operation on the civil polity of states, are of uni- 
versal application. They are not confined to one form 
of <»overnment, but extend to every kind of constita- 
into which the representative system can be intro- 
1. It is, however, manifest that only two forms 
government are compatible with this system — De- 
mocracy and Mixed Government. If it be introduced 
either into a pure aristocracy, or a pure monarchy, 
the constitution must, of necessity, undergo a great 
change from the admixture thus effected by the partial 
addition of the popular scheme of polity. 

1. In a Democracy the representative principle has ' 
both the freest scope, and is the least exposed to 
danger of either being impaired or destroyed. The 
most serious risk to which it is exposed arises from 
the impatience of the people, and their disposition to 
take back a portion of the power which they have 
entrusted to their deputies, by controlhng them in its 
exercise on questions of a peculiarly interesting nature, 
contrary to the second of the Canons given in the last 
chapter. The peculiar importance of any measure, 
cither of general legislation or of administrative policy, 
affords no excuse for this interference ; because each 
successive occasion will never fail to assume a character 
of extraordinary importance bb the present always 
does with the bulk of mankind, who habitually fall 
into the error common to our moral and our natural 
optics, of mistaking near objects for great ones. That 
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no occasion will ever arise where in a Deroocracjr, as 
in a Mixed Government, the gross misconduct of the 
representative body will justify popular interposition, 
cannot be affirmed. But these occasions are extremely 
rare, and they are of a revolutionary nature ; they are 
occasions that justify resistance to the estabUshed 
government. In a democracy it may safely be asserted 
that no occasion will justify the people acting for 
themselves, and in defiance of their representatives^ 
that would not justify resistance to the sovereign in a 
monarchy. The cases are precisely similar, and rest 
on the same principles. 

2. The representative system is exposed to another 
risk from the efforts of powerful individuals and parties 
to render the government less democratic, and substi- 
tute an aristocratic influence for the unmixed dominioa 
of the people. These attempts are almost certain to 
take one direction — ^the interference with the repre- 
sentative functions, and introducing popular control. 
As long as the system remains entire, and the deputies 
exercise the powers of government, their selection by 
the people, their responsibility to their constituents, 
and the powers possessed by the representative body, 
remove all chance of any faction succeeding in chang- 
ing the government. But it is otherwise if the 
supreme power, or any portion of it, be resumed by 
the people. Then the arts of intriguers, and the 
corruption to which tbey resort, make the chances ot 
success far greater. It is also very natural to consider 
that the representative system supposes in a pure 
democracy a large extent of territory, else the people 
would most probably have retained the government in 
tbeir own hands. Hence popular interference means 
not the interference of the whole people, nor even of 
the majority, but the excitement and agitation of 
seme two or three great towns, which may be worked 
upon by the arts of crafty men ; and thus hold out a 
prospect of enabling an aristocraoy, or an oligarchy. 
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to obtain the preponderating influence in the State. 
Therefore, such designs are always sure to be directed 
towards the resumption of power by the people, and 
the impairing, perhaps the final destruction, of the 
representative system. 

3. The third danger to which the principle is ex«* 
posed in a democracy, is the interference of parties or 
powerful individuals with the exercise of the right of 
election. By means of factious arts and delusions, and 
by corrupt practices, the choice of the representatives 
may be so influenced as to weaken the hold of popular 
principles over them, and thus to prepare the way for 
a change in the government after infrmging the purity 
of the representative system. As, however, this course 
cannot be effectually pursued in a State where there 
are no privileged orders, from the difficulty of obtain- 
ing the consent of the bulk of the people to their own 
degradation, and from the watchful jealousy which 
they usually show of all interference with their choice 
of deputies, though they are £Bir from being as con- 
stantly on their guard on the subject of measures 
which they often scantily comprehend, we may assume 
that this is by no means an imminent hazard, to which 
in a democratic commonwealth tiie representative 
principle stands exposed. 

It may here be observed, that the restriction of re- 
presentation, by excluding large classes of the people 
from the elective franchise, by no means renders the 
gOTernment other than democratic. We should be 
guilty of an abuse of ordinary language were we to 
term such a constitution aristocratic, or oligarchical, 
or mixed. If we look, indeed, to the great authorities 
on these subjects, we shall find them all treating a 
government as republican, by which they usually mean 
democratic, provided any considerable portion of the 
people exercise, by their delegates, the supreme power. 
Thus the Commonwealth men of the seventeenth cen- 
tury, like the old Romans, never were very nice in 
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weighing how large a proportion of the people influ- 
enced tne government, or how lon^ their delegates 
retained the trust in their own hands, and with how 
little reference to the wishes of the nation at large 
they exercised their powers, provided the supreme 
power was in the hands of many, and not of a single 
chief. The Long Parliament was elected by the de- 
cayed burghs, as well as the great towns and counties. 
Almost all the negotiations with Charles I. were con- 
fined to the powers which the Parliament should 
possess, and turned not upon the mode of its election. 
The Independents, when they obtained the chief sway 
in the House, framed a plan of government which only 
dealt with the parliament's prerogative; and it was 
not till 1654, under the Protector's constitution, that 
the decayed burghs were disfranchised, and their 
members given to the counties.* — So, too, the Dutch 
republicans deemed their government a commonwealth 
long after the principle of self-election had been intro- 
duced into their cities, provided the Stadtholder's pre- 
rogative was kept subordinate to the authority of the 
States. — ^In hke manner the republicans of France 
were much more anxious about preventing a return of 
the royal family, and a revival of the patrician order, 
than about the extension of the right of election to the 
whole body of the citizens. The constitutions which 
in those countries were formed to the exclusion of large 
classes from all direct influence on the government, 
were all Democracies, though not of a pure and simple 
kind. 

As for reasoners upon purely speculative grounds, 
they appear to have been equally indifferent to the 
question, except only that some, as Harrington, in 
sketching the outline of an imaginary commonwealth, 

■ * This had ]^een proposed, August, 1648, by the Council of Officers. 
In GromweU*8 ItatrvmaU of Government the naiversal qtialificatioQ 
was the possession of £200 (equal to £600 now) of anj kind ol 
property. 
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have given extensive rights of election.* In all the 
discourse of Algernon Sidney upon Government, we 
see constant indications of a rooted dislike to monarchy, 
and ardent love of democracy; but not a sentence can 
we find that shows the illustrious author to have re- 
garded the manner in which the people were repre- 
sented as of any importance; while Milton so entirely 
summed up his democratic opinions in the ** refusal of 
one man and the having no House of Lords/' that he 
was intoxicated with joy at the revival of the Lone 
Parliament after Richard Gromwell's deposition, and 
strenuously contended for the people's representatives 
being chosen for life.t Both those great men might 
well take for their motto the lines so appropriately 
quoted by one of them as describing his faitn — 

" Manns hac inimica tyrannis 
Mente petit placidam sab libertate qaietem.**j 

It would be difficult to find a more remarkable illus- 
tration of the progress which political philosophy has 
made since those days, than the disregard of the 
representative system, in all but its name and outward 
appearance, by the most illustrious friends of popular 
governmenrin the age when the freedom of England 
was, after a long struggle in the senate and in the 
field, finally won. 

In a Mixed Government, whether aristocratical or 
monarchical, the consideration of most importance 
which offers itself respecting the representative system 
is its tendency to derange the balance of the consti« 
tution and convert it into a democracy more or less 
pure. This arises from the power of the people being 
called forth and concentrated by their representatives ; 
and from the undeniable fact,* that when freely used 
against the privileges of the other orders in the State, 

♦ He gives it to every man of thirty years old. Bnt h\n Commbn- 
wealth has also a law against tlie acquisition of unequal property, and 
for tlie rotation of offices.— ((7c«ana, 101.) 

t Prase Works, p. 441, et seq. 
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these are exposed to a great risk of being overpowered. 
Hence, for their own'defence, the sovereign or the 
patrician body, or in a government like ours, both the 
one and the other, have always endeavoured to obtain 
an indirect influence beyond their peculiar privileges, 
by gaining some hold over the popular representatives, 
in order to avoid the consequences of a collision, which 
might ensue in case they were driven to use their 
direct influence over the course of the government. 
The efforts of which I am now speaking are those 
made to bias the choice of the electors and occasion the 
nomination of persons who, being connected with them- 
selves, are sure to favour their interests and views 
rather than those of their constituents. For there is 
another source of influence much less direct than this, 
which is perfectly legitimate, and founded in the nature 
of things. To exemplify the distinction between these 
two kinds of influence, it may be observed, that the 
possession in this country of close or nomination 
boroughs by the government, or by the peers, before 
the year 1832, gave the sovereign and the aristocracy 
a direct sway over the assembly in which the consti- 
tution required that only the representatives of the 
people should sit, and only the people should rule; 
while the wealth, rank, talents, and virtues of the 
patrician body (the Natural Aristocracy) gave that 
body, and the respect for the Crown gave the sovereign, 
an indirect influence besides, which the change of 1832 
has not been able materially to affect 

There are various ways in which the two other 
estates may directly obtain weight and even control in 
the popular body. They may interfere in elections 
by the use of corrupt means to bribe or to intimidate 
the electors ; and they may exert their influence with- 
out any corruption, by using their authority, their 
natural weight with the people, in favour of certain 
persons devoted to them and to their body. They 
may also use their influence with the representatives 
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fhemselyes after their election. It is not impossible, 
though not ymy common, for seyeral peers to have 
their agents in onr House of Commons : I hardly re- 
member a parliament in which there were not some 
few instances of this connection. The sovereign must 
also have many members in his service, unless, as in 
France, the ministers are excluded from votes; but 
even there they are suffered to have seats and to speak 
m both the Chambers. When the sovereign, as has fre- 
quently happened both here and in France, is obliged 
to take into his councils a ministry of whose persons 
€fr principles he disapproves, he has generally had a 
trusty band of ** king's friends" — men for the most 
part attached to his service, by holding military or 
household places, and who act neither as representa- 
tives of the people by whom they are elected, nor as 
supporters of the actual government, but on behalf of 
the royal person and authority. It is, however, incom- 
parably more difficult now to influence the representa- 
tives in the English parliament than it formerly was ; 
and therefore the attempts of the other two orders, or 
estates, must be chiefly made to influence the elections. 
Nor are these attempts as easy as they formerly were, 
because the conduct of the representatives is now more 
under the control of their constituents. 

This interference of the Crown and of the Aristoc- 
racy is quite contrary to the genius of the representa- 
tive system, and is a violation of any mixed constitution 
into which that system enters as a component part. 
It is all the worse for not being reciprocal. The 
people have no means of influencing the proceedings 
either of the aristocracy or of the sovereign, other 
than through the choice of representatives whose 
powers are conferred on them by the constitution. If 
eyer the people endeavour to use their peculiar power, 
the force of numbers, to overawe the deliberations of 
the aristocratic assembly, or the councils^ of the 
sovereign, there is an illegal act done, for which pun- 
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ishment ought to be inflicted. If the monarch or tiiie 
patricians exert their influence to corrupt or intimidate 
the constituents, or to seduce the representatives from 
their duty to their constituents, there is an illegal and 
a punishable act also committed. There is even an 
irregular, unconstitutional, and reprehen^ble act done, 
though it may not be punishable unless as a breach of 
the privileges of the popular body, if any of the other 
two estates interferes in any other manner, any man- 
ner not strictly speaking illegal, to influence the choice 
of the representative, or his conduct when chosen. 
The true theory of the mixed government is, that each 
of the orders or estates should remain separate from 
the other, and each possess, independent of the other, 
its own peculiar powers and privileges. 

But tiiere is nothing reprehensible or contrary to 
the spirit of the system in the other orders gaining 
influence over the representative body, either incfirectly 
through the electors or directly witL the deputies, by 
means of the Natural Aristocracy and of the reverence 
for the sovereign. This must ever give those estates 
a very great weight in that body; and to this must be 
addea, the regard for the stability of the mixed con- 
stitution, and, consequenUy, for the continuance and 
security of the other orders, as well as their own, 
which largely influences the people and their deputies. 
They regara the patricians and the sovereign, not as 
enemies to be attacked, or as adversaries to be 
struggled against, but as partners in the same 
concern, with whose co-operation the good of the 
whole community is to be sought and worked out. 

However, the great security and influence of the 
patrician and royal estates, and their best protection 
against the third estate, should the exercise of its 
power be apprehended as overwhelming, is to be 
found in the legal rights, and privileges, and preroga- 
tives of these other estates. It is of the essence of 
a mixed government that each estate should have 
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powers independent of all the others, and in the ex- 
erdse of which it is unaccountable and supreme. But 
if each estate is not also possessed of some effectual 
strength, some actual force, wherewith to vindicate its 
aathority when assailed, or enforce its rights when 
disputed, the government is only in name mixed, and 
the impotent estate being reduced to a cipher, is as if 
it had no existence. Now there are two kinds of pro- 
tection for the authority of the estates which possess 
less strength, less physical force, than the popular 
body. The one is the reluctance of that body, and 
especially of its representatives, to bring on a crisis 
duigerous to the existence of the government, the 
desire which all the estates must have in common to 
ayoid extremities, in order to consult the general 
interest 

The other protection is that which must only be 
resorted to in cases of extreme necessity, but the 
means of resorting to which must always be possessed, 
and the possibility of the resort never to be lost sight 
of — the exertion of physical force. Nov must this be 
reckoned a desperate, chance. The sovereign has of 
course always the power of protecting his prerogative 
in such extremities,- by usmg the force which the 
constitution entrusts to him, calling upon the civil 
functionaries to abide by him, and appealing to the 
military power for his defence. The Aristocracy are 
far more helpless; but even they are by no means 
without defence. They form a small body themselves 
with their families ; but they are a body of the greatest 
courage and fortitude, making an important nucleus 
or central point round which all may rally who hate 
mjustice and would resist oppression, as well the oppres- 
sion and injustice of the many as of one— of the people 
as of the prince. The retainers of the Patrician body 
must always be very numerous, and they are in general 
exceedingly attached to their patrons. A large, and 
weU-armed, and high-spirited force could always be 
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raised by this class in their defence, were matters 
urged to a crisis by the encroachments and osurpations 
of the people. Besides, in a mixed government where 
there are three estates, the Soyereign would infallibly 
take part with the privileged orders. It must further 
be observed that a very considerable portion of the 
people themselves would prefer this, the side of law 
and justice, to joining in the excesses of popular 
usurpation. All men of property must be averse to 
such a revolution as could only be brought about by 
the overpowering force of the multitude possessed of no 
property at all ; and it is manifest that the proprietors 
of all classes form a very numerous body in every 
civilized community. Take in England only the 
owners of stock; there are ascertained to be above 
half-a-million of these; and they must almost all be 
averse to popular revolution. They and their con- 
nections would make a very numerous body to rally 
round the existing order of things, in the event of any 
attempt to overthrow it by lawless force. 

It is needless to repeat that the case here put is an 
extreme one : the insurrection of the people, by them- 
selves or their representatives, against the established 
constitution — their attempting by the power of then* 
numbers to overthrow the lawful and undoubted privi- 
leges of the other ordera in the State. The case is 
one of a revolutionary kind; the act is, like that of 
resistance on the part of the subject, only to be justi- 
fied by the necessity which leaves no alternative. 
The right of resistance is the foundation, and it is 
of necessity the foundation, of all popular, all mixed 
government. The encroachments of the Sovereign 
upon the rights of the subject, his ruling in defiance of 
the law, and trampling upon the liberties which the ^ 
constitution secures to the people, is a full justification 
of resistance to his authority. The encroachments of 
the people upon the rights of the Sovereign, their 
seeking to destroy his lawful authority, and trampl^^ 
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upon the prerogative recognized by the constitution 
for the good of all, is a full justification of his using 
force in defence of his authority. As the People 
cannot resist by the forms of the law, because the 
Sovereign is supposed to set it at defiance, so he 
cannot constrain the People by these forms when their 
proceedings are altogether lawless. As it is not 
every encroachment of the Sovereign that will justify 
resistance, but, on the contrary, the evils of the 
struggle are always to be set against the advantage 
of restraining the wrong-doer — so it is not every 
Popular encroachment that will make it lawful for the 
Sovereign to use the force with which he is entrusted 
in order to put down lawless proceedings. The evils 
must in both cases have become intolerable before the 
resistance is to be attempted, and the probability of 
success is to be weighed, in order that a hopeless 
attempt may not involve the community in distress 
and confusion. Above all, in either case, the parties 
whose rights are invaded must first exhaust every 
peaceful, and orderly, and lawful means of obtaining 
redress, and must never think of arms until laws have 
failed to protect them. 

The most important application of this principle, as 
the most beneficial use of resistance, is its tendency to 
prevent one power in the State from encroaching and 
usurping upon the others. When the monarch is 
aware that his infraction of the laws, and his use 
against the constitution of the force which is committed 
to him for its support, will be the resistance of the 
people in its defence, he is deterred from harbouring 
unlawful wishes, or from embodying them in treason- 
able designs. When the people are aware that their 
force, if used to subvert the established government, 
would be divided against itself, and that they would 
encounter a vigorous opposition from the other orders, 
they are not likely to follow leaders who would betray 
them to their ruin. 
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Bat it may be said that the view here taken of tlie 
right of resistance when the people are resolved to 
clmnge the form of their government, is contrary to 
the undoubted maxims that all government is for the 
people's good, and that the people have a right to 
change it if they please. To this the answer is at 
hand. The people have that right; but it is of a 
revolutionary nature, and assumes society to be re- 
solved into its elements. As long as a certain form of 
government is established, the presumption is that the 
good of the whole, and especially of the people, is best 
consulted by its maintenance, and requires it to be 
supported. The diflhrent orders in the State can have 
no other rule to guide them. All must act as if their 
duty to the community bound each to maintain its own 
rights and privileges. All must assume that the 
existing order of things is right ; and until overpower- 
ing necessity compels their submission, all must resist 
encroachment and change. 
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CHAPTER IX. 

BESBBVED POWBBS OF THB PBOPLB. 

Notwithstanding the people's surrender of their 
share in the supreme power dy the choice of represen- 
tatives, there are certain rowers which must be 
Heserved to them from the necessity of the case and 
the nature of the thing. These are principally three 
ia modern times : the influence of the Press ; the 
influence of Pubjic Meetings; and the influence of 
Juries in the administration of justice. 

Section I. — The Press. 

While the legislative power is confided to the 
popular representatives in whole or in part, according 
as the Democracy is pure or mixed, and while the 
executive power is entrusted either to hereditary or 
elective magistrates, there is an important influence, 
almost amounting to a direct power, exercised by the 
discussion of all public measures through the Press. 
This influence depends entirely upon the effects which 
such discussion produces upon public opinion, that is, 
upon the minds of the people, by affecting whom it 
affects their representatives and their majristrates, 
sometimes exciting them to adopt measures tor which 
the people feel exceedingly anxious, sometimes de- 
terring them from pursuing courses to which the 
people feel exceedingly averse. 

It must be confessed that this interference operates 
as an obstruction to the movements of the representative 
system. As far as it is effectual, it may be conndered 
as a resumption of the delegated trust, — a breaking in 
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upon the discharge of the duties confided to the 
deputies. K a number of persons should employ any 
one to act for them as their adyocate, and then 
preyent him from pursuing the course which his judg- 
ment pointed out as best lor their interest, bj meeting 
and passing resolutions against it, or by threatening to 
revoke his commission, we should be entitled to 
pronounce this a very unfair and a yery injudicious 
proceeding; treating the advocate ill, and consulting 
badly for their own interests. Nothing, indeed, would 
justify it but a conviction that he was betraying his 
duty, or falling into manifest blunders in the discharge 
of it But any resolutions passed for his information 
and assistance, any suggestions tendered for his 
guidance, subject to his approval, would be both fair 
and prudent. So the people, and they who on their 
part discuss public measures, would be wrong in 
exceeding similar bounds were the conduct of the 
government, including their representatives, free from 
all suspicion, whether of treachery or of imbecility. 

Bat in practice these bounds are constantly over- 
leaped, and the excess is both more likely and less 
hurtful in exact proportion as the people are not fully 
represented by their choice of deputies. K there be 
large classes not represented at all, then such inter- 
ference can never be the subject of reprehension; it is 
not against the representative prindpla 

We may further observe, that the influence of the 
Press is much more slowly effectual in causing the 
adoption of measures which are popular favourites, 
than in delaying or preventing it. The occasions most 
be rare indeed, the unammity of the Press and the 
people unbroken, their feeUngs deep seated and loudly 
expressed, to drive the government into a measure 
adverse to its opinion or wishes. By slow degrees 
alone it is, generally speaking, that public discussion 
can cause the adoption of plans originating more 
m the people's desire than m the wishes of their 
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deputies or their rulers. On the other hand, the 
clamour excited against an unpopular measure has 
not seldom stifled it at the first, and much oftener 
delayed it for a while, operating in either case at the 
moment 

In one respect the Press is constantly operative, and 
produces very great good, with hardly any admixture 
whateyer of eyu/ The great and immediate publicity 
which it gives to bXI the acts of the representative and 
of the ruler affords a most salutaiy check on the 
conduct of both, and prevents many errors being 
omnmitted through ignorance or inadvertence. But 
this benefit of the Press can hardly be reckoned any 
influence or power exercised by the people. That 
influence or power consists in the control exerted by 
the printed and published and universally circulated 
opinions or wishes of the community. The represen- 
tative and the ruler are swayed by these, and often- 
times they are not merely deterred from wrong doing, 
but prevented and obstructed in the honest and 
enlightened discharge of their duty by the clamours 
of ignorant or of interested parties. 

The two opposite effects of this influence may be 
illustrated by taking the instances of its most legitimate 
and most improper application. 

When the opinions of enlightened men, freely pro- 
mulgated, are diffused and find general favour with 
the community; when the errors of a political system 
are fearlessly exposed; when the impatience of the 
people, under abuses of long standing, and power- 
fully supported, breaks out in complaints against the 
ruling powers, — a real service is rendered to the public 
welfare; and no charge can be brought against the 
people of resuming theu* delegated trust, or begrudging 
their deputies the authority with which they have been 
clothed. Indeed, those deputies ought to feel con- 
tented that the cause of truth and good government is 
thus promoted, and the general interest consulted. 
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They are not contarolled or interfered with, bat find 
their views rather furthered than impeded. 

When the yirolence of personal attack deters a 
representative from pursning the course which his 
honest and deliberate jadgment dictates ; when dread 
of incarring printed censure deters him from doing 
what his duty, according to his own oonoeptioii of 
it, requires; when to gain the applause of tsach as 
regulate the Press, or to disarm their hostility, he 
shapes his conduct according to their wishes, — ^then he 
shamefully betrays his trust : those who thus beleaguer 
nim, and he who suffers himself to be swayed by his 
fears, or by his love of praise, equally commit an offence 
of a very grave kind in the eyes of all rational men. 
^ We have hitherto been re^rding the Press as 
either an organ of pubUc opimon, directly moved or 
inspired by the people, or at least as an indication and 
exponent of it, coindding with the people's views, and 
adopted, if not authorized, by the people. It is certain 
that in a good degree this is likely to be the case. In 
the long run the Press, if the people be not split into 
parties, will be pretty sure to comdde with their 
opinions and feeling; and where there prevail party 
divisions, each portion ot the community will sooner 
or later influence some portion of the Press. But it 
is also quite certain that there is here, as in other 
processes both of the moral and physical world, action 
and reaction. If the public sentiments act upon the 
Press, so does the Press upon those sentiments ; and 
this occasions mischief of a very grievous kind to the 
people themselves, and to popular government. It is 
one of the worst evils of that form of polity, that it 
gives thegr«itest scope to this abuse; an abuse of so 
permcious a kind that nothing can reconcile a reflect- 
ing mind to It but the persuasion of its being an aknost 
inevitable consequence of free discussionf and thus 

fn^— ^ '*. '^.^*'®, ^«^^ P™e which must be i>aid 
tor this inestimable blessing. ^ 
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It is in two ways that the Press thus produces iis 
mischief. Private individualsy armed with no com* 
mission from any quarter, much less invested with 
authority from any power in the State, and bearing no 
certificate of any qualification to recommend them, 
assume the direction of periodical works, and do not 
give their names to the public. Their capacity for 
the task which they have undertaken is of course to 
be judged by the manner in which they perform it ; 
about that there can be no difficulty or doubt. But 
their trustworthiness, either as relators of facts or as 
guides of opinion, is a wholly different matter, and of 
that, the most material portion of the character which 
they ought to have, they furnish no vouchers whatever. 
They may be the most false and deceitful of human 
kind ; they may be the most spiteful and malignant ; 
they may be men whose names, if made known, would 
deprive every assertion they advanced of every claim 
to credit, and strip all they wrote and published of all 
chance of being believed or even listened to. They 
may have sinister and sordid views in putting forth 
their statements; then they may have a personal 
ground of quarrel with individuals, or with parties in 
the State or the Church ; and thus be the very last 
persons in the whole world whom any one would 
believe if the mask under which they lurk to assail 
their adversaries was torn away. Their narratives 
may be dictated by mercantile or by money speculations; 
and the persons who, ignorant of the source whence 
these stories proceed, rush to some market to invest 
their capital, would be loath to risk a shilling of it on 
the faith of their statement, did they know the purpose 
for which it was put forth. They may be rival authors 
as well as rival tradesmen, and may have published 
some translation of the same work, and thus have a 
direct interest in running down the succeeding transla- 
tion ;* but they speak m the plural number, and the 

♦ This is net an imaginary casci it has repeatedly occarrcd. 
I 
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reader is utterly deceiyed, and supposes he is hearing 
,the sentence of a just and impartial judge, when, in 
fact, the opposite party has, unknown to him, crawled 
upon the bench, and, personating the judge, delivers in 
a feigned voicJe sentence in his own favour. — ^Again, 
their views may be pernicious to the State. They may- 
be men reckless and abandoned, desirous .^f change for 
the confusion it produces, anxious to see the most 
desperate courses taken for the sake of that mischief, 
the risk of which would make all virtuous men dread 
even the most prudent and cautious innovations. 
They may be concealed partakers of abuse, creatures 
engendered in corruption, and sustained in their noxious 
existence by the filth that first warmed them into life ; 
their names, if disclosed, would make the defence which 
they undertake of oppression and misgovernment, their 
resistance to the people's rights and the people's 
improvement, only further those sacred interests ; but 
they defend the misrule on which they fatten, and 
ussail those who would reform it with the appearance 
of pronouncing an impartial award upon a public 
question foreign to their own interests. 

It is endless to go through more particulars. Who- 
ever has lived long in political society, but more 
especially they who have lived in courts of law, must 
full surely know that by such means as these are the 
people supplied with narratives of fact and statements 
of doctrine. The practice of deception becomes nearly 
universal. The readers are betrayed into a confidence 
which they never would bestow were they aware of the 
authority upon which what they read is grounded, and 
the views with which it is prepared and promul^ted. 

If such is the constitution, generally speakmg, of 
the Periodical Press in all free countries, wherever 
party prevails this engine becomes a very easy acqui- 
sition to any faction ; and it is worked with additional 
vigour and increased effect. This, however, greatly 
lessens the evil; for as it is well known to which 
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party each publication belongs, something like a rent 
is made in the veil which conceals the real authors; or 
at least, the names of their respective patrons and 
employers being given, the public are warned against 
believing what is said against their adversaries. It is 
still true, however, that the followers of each party 
are made to believe whatever their unknown agents 
may please to promulgate ; and also that numberless 
things are pubhshed by them from their lurking 
places, which the respectable leaders of the severd 
parties would be extremely loath to give in their own 
person.* 

The consequence of this abuse of the Press is two- 
fold. There is often given to pubhc opinion a wrong 
bias, which lasts long enough to create delay in the 
adoption of important measures, or even to produce a 
permanent eflFect upon the mind of the people. There 
is still more frequently an obstacle interposed to the 
discharge of the public duty of ministers or represen- 
tatives, by the clamour excited among the constituents 
of the latter, and among those elates to whom the 
former look for support. The measures and the men 
have neither of them fair play. If the people really, 
upon due consideration, adopted the views inculcated 
upon them, no one could complain of the result ; it is 
one of the consequences of a free or popular govern- 
ment. But what we have a good right to complain of, 
is the effect produced by a very few persons who, to 
serve their own or their patrons' purposes, mislead the 
people, deceiving them by groundless statements into 

* By far the worst instances of these great abuses are to be foand in 
America, where, nevertheless, some of the editors give their names un- 
blnshingly to that society which they daily outrage by their detestable 
publications. Such excess of effrontery could never be tolerated in this 
oountry, where, however, persons pretty generally known almost as much 
as if their papers bore their names, are found to drive a most scandalous 
traffic in slander, sometimes to gratify political parties by whom they are 
paid, sometimes still more wickedly to extort money by means of threats. 
Lord Denman obtained a most valuable enactment to check this abomin- 
able practice. 
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erroneons opinions, or inflaming them by weIl-<;on- 
trived violence into unruly feelings. 

There was no abuse in the Athenian government 
more grievously felt than the power of the profligate 
men whose practised eloquence " wielded at will that 
fierce democratie." Their arts, and their shameless 
want of principle, are well known, and we shall, in a 
subsequent part of this work, have occasion to con- 
template some of the mischiefs which they did. 
Among us there are very different talents, no doubt, 
brought to the same work of swaying the people. 
But though of an inferior order, those talents are 
perfectly well suited to the work they are set to do; 
and, accordingly, the Press has with us succeeded to 
the influence of the orators at Athens, only that the 
latter came manfully forward in their own persons, 
and encountered the scorn or the execration of man- 
kind when they were found to have been malignant or 
treacherous guides. 

There is one remedy for all this; but to those who 
regard the uses of the Press as very important, and 
chiefly lament its abuse for their sake, it is a melan- 
choly one to contemplate. The evil tends by its 
excess to work its own cure. It is said that in 
America no effect is produced by the assaults on 
private character, or even on the estimation in which 
public men are held, from the overdone abuse of the 
Press. Every one must be aware how inconsider- 
able, even in this country, where the Press is far more 
Euro, its influence on private character has become of 
ite years, in consequence of the greater prevalence of 
slander and violence in its productions. Thus a kind 
of remedy is provided by the excess of the evil. 

It has often been questioned whether a restraint 
should not be imposed upon the Press, with a view to 
check those abuses by which it at once works mischief 
■to the community, and lowers its own value for good 
purposes. The more closely this important question 
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has been considered the more plainly has it appeared 
that any such interference would be dangerous ia 
the extreme. Beside the certainty that it would, if 
effectual, increase the power of the Press to an incon- 
venient degree, it would tend to impede the progress 
of knowledge and to fetter the freedom of discussion. 
There would be no possibility of devising any mode of 
restraint which should not place an undue control in 
the hands of the government The conductors of 
the Press, labouring under the imperfections of the 
libel law, have occasionally desired that they should 
have a censorship placed over them, in order to be 
secured from the risk of prosecution under a law 
which is vague and uncertain, and ever liable to be 
abused. But little did they reflect that, a previous 
license being required, it must at once destroy their 
independence, and thus not merely obstruct theur use- 
fulness, but undermine their whole character, influence, 
and means of supporting themselves. An amendment 
of the law of libel, which shall at once protect authors 
and publishers from oppressive and vexatious prosecu- 
tions, and protect individuals from the slanders of 
concealed enemies, ^ving a due check to the dis- 
semination of seditious, obscene, and blasphemous 
matter, is the only remedy which can safely be adopted 
for the mischief. 

The people, again, can only be released from the 
control now exercised over them, by the progress 
of knowledge, and the effoi*ts of courageous and 
enlightened men to stand the brunt of anonymous 
attacks, while they inculcate sound opinions, exhort- 
ing their countrymen above all things to think for 
themselves, and suffer no unknown writer to dupe 
and to betray them. Lord Melbourne, when at the 
head of the liberal party and of the government some 
years ago, earned the gratitude of his country by the 
boniest declaration which he made in the House of 
iLprds (doubtless with some rhetorical exaggeration), 
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that it remained to be seen how long the people would 
endnre a Press which made it a general rule of its 
conduct never to tell any truth, and always to deal 
wholesale in falsehood. But the people must open 
their eyes to the errors and the vices of their false 
guides. They may be well persuaded of thes^ 
acknowledging them as often as the subject is 
broached; they may be disgusted with the reckless 
statements which are palmed upon them; they may 
feel alternately indignant and contemptuous at the 
solemn importance of anonymous sentences condemn- 
ing or absolving, and the presumption of the dictation 
issued to the community and the government by the 
most obscure individuals, only grounding their impor- 
tance upon the fact of their being unknown. But 
this is not enough; the people must cease to let 
anonymous statements influence them, merely because 
it is repeated seven times arweek: they must learn to 
suppose that a thing being printed does not make it 
true; they must give over running after slander and 
scurrility as the only interesting composition; they 
must regard subjects and measures as of more impor- 
tance than persons; and they must read for the sake 
of instruction, not for the momentary satisfaction of 
having their merriment excited or theur spleen 
gratified. When the diffusion of useful knowledge 
shall have so far improved the habits of the people, 
then no such evils will result from the Press as we 
have been contemplating. It will be the source of 
great and unmixed benefits to the government and to 
the people; duly checking the one, usefully enlighten- 
ing the other; saving both from the errors alike of 
rashness and of sloth. 

Section II. — Public Meetings. 

Much of what has been said in the last section is 
applicable to the subject of this. The people's right 
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of Meeting in large bodies is unquestionable in every 
free country. The deliverance of petitions to the 
government and to the legislative assemblies; the 
sending instructions to their representatives; the 
complaining of grievances which may have escaped 
the attention of those representatives; the keeping a 
watch over them in order to prevent any neglect of 
their duty or betraying of their trust; all these things 
require the people occasionally to assemble, and all of 
them are consistent with the delegation of the people's 
power. But these rights must be soberly and 
moderately exercised. If the people threaten their 
representatives or the executive magistrates; if they • 
dictate their line of conduct in any given case; much 
more if they, chiefly by their numbers or the overaw- 
ing appearance of physical force, or by th6 frequency 
and regularity of their Meetings, show an intention of 
usurping the functions of their deputies; then they 
resume the delegated trust, and the representative 
principle is wholly violated. 

Nothing can be more certain than that the worst 
excesses of the French Revolution were occasioned by 
the interference of the people with the proceedings 
of the Legislative Assembly first, and afterwards of 
the National Convention. Hardly a day passed 
without some popular commotion; and it was the 
ordinary spectacle in the Legislative Body to see 
mobs enter the Hall, and demand the adoption of 
certain favourite measures. It was, I remember, 
usual to say in those days that the whole of the 
mischief arose from suffering the galleries to interfere 
with their plaudits or their hisses, and from admitting 
strangers into the body of the Assembly when they 
came to petition or to remonstrate. These were, 
assuredly, great evils, and productive of further 
mischief; but they were only fruits of the same bad 
plant which would have shed destruction over the 
infant republic had the galleries been as silent and 
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submissive as our own, and the doors been closed like 
ours against all intrusion. The people, or at least a 
portion of the people, both in Paris and in the great 
provincial towns, had only partially given over their 
power to the Assembly and the Convention. They 
were still far too much excited by the transactions of 
the day to bear in silence their exclusion from the 
active exercise of their power, to sit quietly by while 
their representatives performed the whole functions 
of the government. They accordingly were dis- 
tributed m societies and in clubs; they had daily, or 
rather nightly, meetings to discuss the proceedings 
taken by their deputies during the morning; they 
arrogated to themselves the right of approving or 
rejecting all that was done by the constituted 
authorities; and they knew their own power, from 
the physical force in their hands, well enough to rest 
satisfied with nothing short of an admission to a direct 
control over those authorities. The numbers of the 
clubs themselves, and their immediate retainers, were 
sufficient to have operated upon the government; but 
they had a direct communication at Paris, through 
the municipality, and in some of the other great 
towns, less regularly, but almost as effectually, with 
the rabble of the streets — men fit for any desperate 
enterprise, and seeking to gain by the coi^u»on 
which to all the good and the wise presents the 
aspect of the worst political ills. It was, in truth, 
the control of the government in the hands, not so 
much of the people, as of the mob; and, accordingly, 
the party chiefs used that mob more effectually for 
their own factious and selfish purposes than their 
influence in the legislature itself. This is no doubt an 
extreme case; it was during a revolutionary crisis; 
and had anything of the same kind been continued 
after the tempest passed away, there would have been 
established an anomalous and mongrel government, 
which in no respect deserved the name of representsr 
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tire. The excess of the evil worked its own cura 
The Beign of Terror strengthened whatever constitu- 
tion succeeded that of the year 1793; and ^ horror 
of mob violence continued' not only throughout tho 
Directorial government to prevent all direct inter- 
ference whatever of the people, but was the main 
prop and stay, first of the Consular, and then of the 
Imperial regimen, in both of which the people were 
deprived of all influence, direct or indirect 

In this country we have been at different times 
visited with the abuse of Public Meetings. In the year 
1795 they were prohibited hj statute, and, as it 
appears to me, widiout a suffident warrant from the 
extent which the mischief had reached. Tho conse- 
quence of this was unfortunate for the government of 
tiiat day. It is very possible that the right of meeting 
might have been so far abused in the course of a few 
months as to justify in all men's eyes the strong 
measures adopted by the legislature. It is quito cer- 
tain that few could perceive the strength of the case 
upon which those measures were grounded, although 
they were easily carried by the strength of the 
government. 

In 1819 the case was materially different. Immense 
multitudes had been accustomed to congrerate; and 
there was reason to apprehend the effects uiat might 
result from such displays of physical force. Many 
friends of popular rights were convinced that some 
check had become necessary, some regulation at least 
of such assemblages ; and, among others, I well remem- 
ber my friend Lord Hutchinson, when I complained of 
the Six Acts, sayipg that he thought the Whig party 
should be tbankfiil they were out of office, and that 
the odium of passing some such measure was thrown 
off their shoulders upon those of their adversaries; 
" For depend upon it," he said, " the right of meet- 
ing at all is in jeopardy from such assemblages — so 
numerous and so crowded/' My opinion, however. 
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ihat these represBiTe laws were not required, is strongly 
confirmed by the drcomstances that a general election 
occurred within four months of tiiieir being passed, and 
this falling within the exception in the proyisoes, public 
meetings were eyerywhere held, willi aU the exdtem^at 
of snch an occasion, and without any breach of the peace. 
The late proceedings in Ireland belong to another 
dass. They are, without any doubt, inconastent with 
even the semblance of a regular, above all a represen- 
tative, government Meetings of 30,000 and 40,000 
persons held all over tiie country, and so frequentiy 
held that th^ seemed to be one body constantiy 
adjourning and re-assembling, are wholly subversive 
of the legislatore's and the government's authority. 
Their being peaceable in their demeanour, chiefly from 
the strict discipline which their leaders, lay and deri- 
cal, exerdsed, rather increases than lessens the risk 
attending such proceedings. The danger of violent 
outrage, the alarm exdted among peaceful m^i, the 
intimidation by which some are forced to attend, 
others deterred from counter proceedings, are of them- 
selves suffident to prove their ill^ality. But their 
manifest tendency to overawe the government and the 
parliament is suffident to demonstrate the necessity of 
soppressing them at all hazards. If they had been 
permitted to go on training the whole people, and 
80 far disciplming them that only one step, that 
of arming with pikes, would have been wanting to 
ccmvert half>a-mUlion of men into a rebellioas army, 
the highest pubhc duty of the government would have 
been betrayed. But if even the system had been 
suffered of immense Meetings hdd twice a-week on 
one subject, and showing great physical force, though 
never used to break the peace, tiiere can be no doubt 
whatever that the government of this country would 
have ceased, as far as Ireland was concerned, to reside 
in King, Lords, and Commons. — It would have been 
tninsferred to other, and to the worst hands. 
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It is neyer to be lost sight of that such Meetings 
as we have been speaking of, and indeed all popular 
assemblies, are convoked, not for deliberation or for 
discussion, but for very different purposes. They are 
attended by men all of one opinion ; all engaged neart 
and soul in the pursuit of one object. Thej^ meet to 
excite and influence each other ; to give vent to feel- 
ings which they have long entertained and cherished, 
or declare opinions which they, or some person for 
them, have already formed. They bear no contradic- 
tion; they listen to no reason. They are bodies of 
men assembled for action, not for consultation ; their 
real objects are to prepare , for some violent act, and 
to impress the Government with fear. — A government 
which can suffer them, no longer deserves its name, 
for it has abdicated its functions. 

Upon the whole we may rest assured that the right 
of Public Meetings must, to be safe for the State and 
consistent with a representative government, be either 
temperately exercised from the good sense of the 

Eeople themselves, or it must be placed by the legis- 
iture under wholesome and wise restraints. 
If not abused, there can be no doubt that the right 
of Meeting is of great value to the people. Some 
reasoners who have a prejudice against it, and the 
late Mr. Canning was at the head of them, have 
argued that the mixed constitution of this country did 
not recognize any numerous body acting, unless in a 
corporate capacity. They have held corporations of 
all kinds, whether formally and nominally such, or 
only quasi corporations, that is, persons of a certain 
specified description, persons of a '' defined caste," as 
Mr. Canning called it, as well entitled to meet, and as 
doing no harm by their combined proceedings. All 
others they conceived to be excluded. I confess I 
think this a somewhat fantastic refinement, ^o one 
can see much definition in the thirty thousand free- 
holders who have a right to throng the sheriff's court 
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in the West Riding of Yorkshire; nor even any peculiar 
virtue in the assemblage of ten thousand persons m 
name and legal description, as well as in substance, 
corporators, the freemen of London. The genius of 
our constitution admits all men to much more impor- 
tant offices than attending public meetings, and admits 
them wit*hout any regard to class or caste. Did these 
reasoners never hear of a tales de circunistantibus — 
jurors chosen to make up the special jury panneFs 
deficiencies ? These in practice are, it is true, gene- 
rally taken from the common jury pannel ; but by the 
letter of the ancient constitution they are to be chosen 
indiscriminately from the bystanders who happen to 
be in court at the time the cause comes on. Then^ 
who were the original voters for members of parlia- 
ment and for most corporate officers in boroughs? 
All the inhabitants, without qualification; that is, 
every person dwelling in the several boroughs. We 
may rest assured, that this fanciful theory rests neither 
upon any reasonable ground, nor upon any learned 
view of our laws. 

Section III. — Judicial Functions. 

The most important department in every State is the 
administration of Justice. It is, indeed, for thb ines- 
timable benefit that society is chiefly formed ; and it 
is the price for which men are induced to give up a 
portion of their natural liberty when they place them- 
selves under the restraints of regular government. As 
it would not be too much to affirm, that even the worst 
judicial system, under the most absolute despotism, is 
better than the lawless state of barbarous life ; so it is 
certmnly true that the judicial portion of the most free* 
and enlightened State is the great zone which embraces 
and binds together the entire political edifice, indi&^. 
solubly connecting its upper and lower portions;? 
mitigatmg the evils endured by the humbler from tiiei 
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possessions and the power of the exalted classes ; pro- 
tecting the few from the oppressions of the many; 
cementing and consolidating the whole of the great 
social pyramid. 

It is of great consequence to the people that they 
should have a share in so important a branch of the 
State. It is the nature of all democratic and of all 
mixed goyernments, both in ancient and in modern 
times, to confer this high privilege upon them. In 
Athens the judicial business was in tneir hands far 
too entirely; they were the members of the great 
tribunals (excepting the Areopagus), before which all 
questions of civil or of criminal justice came. This 
system led to the greatest evils; it occasioned the 
most cruel oppression of those who had lost the popular 
favour; the most shameful escapes of the criminals 
whom the people liked. The arguments, or rather 
the topics of declamation used by the advocates, both 
when addressing the courts and when writing for 
parties who were nominally to defend themselves, are 
such as plainly prove that the pursuit of the truth was 
the last thing thought of in such trials. In Rome the 
people acted as judices or jurors, to assist the magis- 
trates, who were also appointed by popular election. 
This was a far less exceptionable course of proceeding 
than the Athenian ; and much less injustice both to 
individuals and to the public was wrought by it. In 
modern times all free States have adopted trial by 
Jury, generally in both civil and criminal cases; always 
in criminal. 

It is not easy to overrate the importance of this 
function to the State, or the benefits which the people 
derive from the exercise of it. Many questions are 
far better determined by one or more judges; points 
of law, of course, must always be left to them; but 
mere questions of fact, too, are oftentimes better en- 
trusted to their investigation. Sometimes an arbitrator 
is thebest judge ; and when a long and complicate^) 
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investigation of facts, especially if these are in many 
parts mixed up with legal questions, is left to a single 
person of competent learning and experience, a far 
better trial is obtained than any judge or any Jury 
could afford. But in three classes of bauses the use of 
Jury-trial is admirable, and all experience satisfies ns 
of its virtue. Firsts where a question of conflicting 
evidence arises, nothing can be better than that several 
persons of different habits of mind and various capa* 
cities should discuss, sift, and decide it. Secondly, 
where an award of damages as a compensation for an 
injury received is to be made, the same diversity of the 
Jurors' minds and views gives the best security that a 
right amount will be fixed upon. Thirdly^ when there 
is a party to be tried, or a right investigated, the 
government being the prosecutor, or some powerful 
person or corporation being the plaintiff, it is essential 
to hberty that judges named by the Crown, and always 
beloDging to the same class with the powerful party, 
should not decide on the fate of the person or the 
cause ; therefore the equals of the less powerful party 
are the only persons in whom this important office can 
be safely vested. 

Such are the benefits of Jury-trial to the judicial 
^stem. To the people it is of a still further use. 
They are thus habituated to public business of the 
gravest and most important description. They become 
conversant in the laws by which their rights are defined, 
and their duties regulated. They learn the nature of 
the government under which they live, in its most 
essential branch. They act and observe under the 
superintendence and instruction of a virtuous, a learned, 
and an experienced functionary. Withdrawn from all 
the turmoil of the popular assembly, its violence, its 
rashness, its deafness to reason, its abnegation of 
fairness and candour, they bear a part in a solemn and 
important discussion which can only be conducted by 
rational measures and determined according to the 
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truth of the case alone. They are engaged in an inquiry 
where only truth is the object of pursuit, and all matters 
are disposed of on their real merits. The political 
education of the people is incalculably forwarded by 
this proceeding ; their moral habits are much improved 
by it. 

There is nothing more certab, too, that unlike the 
other powers reserved in the people's hands, their 
judicial office is performed, and aU its precious benefits 
secured, without any risk of evils being incurred. 
No mischief can ever ensue from it, as the price paid 
for so great advantages. K it be said that errors are 
unavoidably committed by Jurors into which profes- 
sional judges would not fall, the answer is, that in all 
well-constructed judicial systems, means are provided 
for correcting these, or for obviating their effects. 
If it be alleged that an obstinate Juror may, in 
defiance of the truth, and in disregard of his oath, 
suffer the guilty to escape, from party or from personal 
bias; it must, on the other hand, be borne m mind, 
that this is a small price to pay for the perfect security 
which a Jury affords to all men, even the humblest, 
against the ruin that power and its minions might 
bring upon them. As long as a jury must be 
appealed to by the most powerful parties in the State, 
in order to overwhelm an obnoxious individual, we 
may rest assured that there is little hazard of such a 
catastrophe destroying an innocent man. This is a 
real power, a solid influence, an efficacious check to 
misgovernment, placed in the hands of the people, and 
never likely to be abused. 

We may now proceed to the history and structure 
of the Constitution, founded as it is upon the represen- 
tative principle. 
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CHAPTER X. 

TEE STBUCTUBB OF THE GOYBRKMBNT OF EKaLAND HT 
THB ANGLO-SAXON TIMES. 

The early history of every Constitution must of 
necessity be involved in great obscurity. Two causes 
contribute to keep us in ignorance and uncer- 
tainty respecting the origin, and even respecting 
tiie earliest stages in the progress of all political 
institutions. 

In the first place, all Governments must have been 
established long before the period of written history, 
because men must have lived together in society, and 
even brought their civil polity to a considerable degree 
of maturity, before any writer devoted his labour to 
record their progress in the arts of government. The 
want of written annals is but ill supplied by tradition; 
for that can never mark the successive changes in 
Uie form of government, and must always confound 
together the dates of different events. Then the blank 
in authentic or accurate accounts is always supplied 
by a plentiful admixture of fables, feigned by the 
superstition or national vanity of the people, or 
invented by the mere exercise of imagination in the 
absence of true narrative. Hence the accounts which 
come down to the earliest historians are always a con- 
fused mass of facts and fictions, which they are little 
better able to digest and to purify than ourselves. 
Even the colonial establishments of both ancient and 
modem times form no exception to these positions, 
because the founders of them only carrying out with 
*^>» a portion of the institutions already existing in 
the mother country, the true origin of the ColoniS as 



OBSCUBITT OF BABLY COlYSTZTUnONAL HISTORY. 129 

well as of the Metropolitan Government is in truth 
one and the same. 

But, in the second place, the province of History 
itself, after men have begun to write it, presents any- 
thing rather than a satisfactory or trustworthy record 
of the successive events which have been the origin 
of the constitutions ultimately found established in 
different countries. It is only in recent times that 
Historians have taken any care to describe the political 
constitutions of the nations whose annals they under- 
take to preserve. In ancient times, with scarcely any 
exception, and in modern times, until within the last 
two centuries, Historians assumed that all the civil insti- 
tutions of the countries to which they belonged were 
matter of universal notoriety to the age in which they 
lived, and, moreover, regarding such subjects as of infe- 
rior interest to their refers, they confined themselves 
to describing the great events of war, or the sudden 
revolutions effected by violence, leaving us in the dark 
respecting the most important parts of the civil polity 
established in each era and country. Hence, while 
the Greek and the Roman records contain a full detiul 
of the batties, the sieges, the violent seditions, the 
massacres, which disfigure the early history of our 
species, and from which no period of its annals is 
exempt, we are left in doubt or m the dark as to many 
points of extreme interest respecting the institutions 
by which men's rights were protected, or their duties 
enforced, or the exigencies of the public service met; 
and are fain to glean our knowl^ee of these truly 
important matters from occasional notices in the 
speeches that have been preserved, or from the discus- 
sions of philosophers on Moral and Political questions 
— discussions which always assume things to be known 
thai( have never reached our times. Of this many 
instances occur in our examination of the ancient con- 
stitutions. But the same defect is perceptible to a 
great extent in modern histories. The presMrvatioa 

E 
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of the laws made from time to time, no doubt aSbrds 
important materials, as do the records of political 
changes that have happened. But many things &ast 
in every form of government which the records of 
statutes fail to represent; and he would have a moafc 
imperfect knowledge of any constitution who should 
oonfine his study of it to the written law. It was only 
in the eighteenth century that the history of institu^ 
tions, of manners and of customs, what may be termed 
the General History of Society, b^^ to be written. 
The brilliant success of Yoltiure in his truly philoso^ 
phical worJk, .and of Robertson in his general view of 
Europ^m Idstory, has founded a new and invaluable 
school of Political science-^which the great failiu*e of 
others* has not been able to destroy. But whoever 
would.leam the political annals of the nations compw- 
in§ th^ gr^t European Commonwealth, will look in 
vain to their Histories for information upon .many of 
the most in^ortant branches of the sul^ect. The 
debates cff the English Parliament, and the controveiv- 
sies amcmg party men said speculative reasoners, which 
existed in the seventeenth century, throw much light 
on the unwritten law of the constitution at all times; 
while we have already found how difficult it was to 
ascertain the most important particulars connected 
with &e successive changes in the structure of the 
French Monarchy, from ihe entire want of the one cf 
these sources of inionnation, and the scanty amcmnt of 
the other. 

The Constitution of England, unless in the abrcnmii- 
stance of our Parliamentary debates having for tibe 
last two centuries drawn its original principles and 
early history into public discussion, affords no excep- 
tion to the general rule. The earljr period in vrhioh 
our civil institutions were founded is involved in great 

* Dr. Henry's bad execution of a similar plan applied to England is 
wen known. Mr. Miller's is an excellent work, though in manj parts 
spwmlatiTS and even fimcifiiL 
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obscurity. The origin of these institutions^ the shape 
which tiiej at first assumed, the changes by which 
they were so moulded as to approach their ultimate 
condition, are all matters of doubt, and have giveu 
rise to controversies which there are no means of 
settling with any degree of satisfaction, — oontrorersieB 
through which the candid student of our political 
History, only anxious in the pursoit of truth, finds it 
impossible to trace his way, or to avoid bdmg bewil- 
dered amcmg conflicting assertions. 

The first question t^t presents itself to the inquirer 
upon the eariy structure of the Constitution relates to 
the degree of freedom enjoyed by the People, and the 
extent of the power vested in the Sovereign. It 
is very natural for a nation which highly prizes its 
liberty, and values itself upon the superiority enjoyed 
till within the last half-century over all others, to 
l^ume itself also upon the length of time during which 
it has possessed so envied a distinction* A nation feels 
tiie same pride in this respect that a family does, and 
loves to trace back its nobility to a remote period 
of time, as individuals love to boast of the honours 
enjoyed by their remote ancestors. Hence, as might 
be expected, the EngUsh, and more especially diat 
pArty among them which chiefly maintains popular 
rights, have fondly traced the origin of our free insti- 
tutions to the most remote ages, and have easily lent 
themselves to the belief that there never was a period 
when a syatem of representative Government did not 
exist in the country. Under various names they con- 
sider a Parliament always to have formed a portion of 
the government, whether a Great Council or a Witena- 
gemote, or a Michelgemote, or a Colloquium, or a 
Parliament. 

In these theories there is some truth and some 
error. I'o hold that representation always existed, is 
manifestly absurd; it is a position borne out by no 
historical facts ; it is even plainly contradicted by the 
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known facts recorded within the period of authentic 
History. We have already seen the clearest proofs of 
this in tracing the origin of representation ; we haye 
found that at the Conquest, and for nearly two cen- 
turies later, there were no representatives even of the 
counties ; that the greater Barons or Peers sate in one 
Chamber with the lesser Barons or free tenants hold- 
ing their lands, like the greater, directly or in capite 
of the Crown; that in the thirteenth century the 
counties began to send Knights as representatives of 
the lesser freeholders whose personal attendance was 
thus excused ; that it was only towards the latter part 
of the century that the burgesses, or inhabitants of 
the towns, were represented ; and that they, with the 
Knights representing counties, formed a "body apart 
from the Peers, and had a chamber of their own. 

It was therefore a most violent exaggeration into 
which Lord Camden* fell when he affirmed, with 
nndoubting confidence, that at all times every portion 
of England was represented in Parliament, or, as he 
phrased it, that "at no period was there a single 
blade of grass within the realm unrepresented." The 
antiquaries — of whose lore he spoke with a contempt 
equally dogmatical, as subverting our lib^ties by their 
** fantastical speculations" — ^both come far nearer the 
plain matter of fact, and do those liberties much better 
service when they show representation to be an im- 
provement of comparatively recent date, and prove 
that if before the thirteenth century the country was 
represented, it was only virtually, and not actually, 
inasmuch as the towns sent no one to Parliament at 
all, and of the county members those only sate in it 
who attended in their own proper persons, — none but 
tenants in chief of the Crown having any place in the 
great council of the nation. 

But if the reasoners who have held the higher 
language upon the antiquity of .our Constitution, had 

.* British SUOemm^ voL ill— Art. " Lord Camden.'» 
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only maintained that we havo no record of any time in 
which the power of the Sovereign was absolute, they 
would have asserted a truth which cannot be contested. 
There is every reason to believe that, from the earliest 
period of our history, the Monarch's authority was of 
a limited extent In this respect our history differs 
not at all from that of the other Monarchies which 
arose out of the Feudal system, or indeed rather 
formed a part of that system. Those who fixed limits 
to the royal authority were in England, as everywhere 
else, the greater Barons, with theu* dependents or 
vassals, and aided, no doubt, also by the concurrence 
of the lesser landowners in their schemes of ambition, 
q£ resistance to the Prince, and of war with each other. 
Here, up to this point, the history of the English 
Government presents no exception to that of the other 
feudal kingdoms. 

But the next position which we have to lay down 
presents a distinguishing feature in the English 
Government; for it is a truth to which our Constitu- 
tional History bears testimony almost as irrefragable, 
that the legislative power, in other words, the supreme 
power in the State, was shared at all periods of time 
by die great landowners, the Barons, and that it was 
ptebably shared, in some degree, by the lesser Free« 
adders also. This latter position may admit of some* 
wbat more doubt ; the share of the greater Barons 
seems to be incontrovertible. 

In the times of the ancient Britons, before the Roman 
conquest, the whole country was under petty Princes, 
who waged continual war with each other, but united 
their forces by common consent under Cassibelaunus, 
King of Kent, to oppose Julius Caesar.* The Princes 
appear to have hftd less power over their subjects than 
those of Gaul. But of course anything like regular 
go(V.ernment was out of the question ; only the leading 
here, as among the Germans, exercised great 

♦ De Bel. Gal, v. 11. 
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influence as a Council of OflScers under the Chief. 
The common people appear to have been almost in a 
state of slavery to the chiefs; but there can be no 
dbubt that the same Councils which were held in Gaul 
and in Germany upon public affairs, attended by their 
chiefs, were also held in Britain * The Provincial 
Government of the Romans, of course, was established 
here after their conquest Three legions of 42,000 
men were stationed in the country, and the governor 
or proconsul exercised arbitrary power over the 
inhabitants. There were, in the latter times of the 
empire, three of these officers: one termed Dux 
Britannice; another, Comes Britanni<B; and the 
third. Comes Littoris Saxonid, as opposed to the 
Saxon invasions during the third century. After 
suffering the greatest oppressions under the Roman 
Government, and also from the incursions of the Scots 
and Picts in the north, when the increasing weakness 
of the empire rendered it impossible to aid them 
against the Barbarians, the Britons called in the 
assistance of the Saxons, who, imitating the policy of 
the rider in the fable, when the horse asked his help, 
subdued them, and retained peaceable possession of the 
country until interrupted, some centuries later, by the 
inroads of the Danes. The first invitation of the 
Saxons and Angles took place in consequence of a 
general council held by Vortigern, the most powerful 
of the British Chiefs, in the year 449 ; and the con* 
quest of the whole country was not completed till the 
end of the next century. Eight separate kingdoms 
were then established, but the union of two of these 
made the whole amount to seven, usually called, from 
thence, the Heptarchy .f This division of the country 
continued above two centuries ; for although the seven 
kingdoms.are commonly represented to have been united 
under Egbert in 827, it is certain that he only obtained 
a partial and uncertain dominion over the greater part 

♦ De Bel Gal, vL 20. f Sevenfold Government 
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of fire; that he never had any footing in the sixth, and 
that he and his son Ethelwolf never even took any 
other title than King of the West Saxons. Indeed^ 
long before his time, in the sixth century, the more 

K)w^ul Kings of Wessex, and afterwards those of 
orthumbria, used to take the title of Breitwalda, or 
TOvemors of Britain — a distinction which only ceased 
m 670, on the death of Oswy. Oswy was the seventh 
Breitwalda, and Egbert called himself the eighth. 
Alfred, his grandson, was the first prince who waa 
Galled King of England, and his grandson Athelstane 
first really ruled over the whole United Kingdom in 
927, calUng himself sometimes King of the English, 
sometimes of England. The Saxon Monarchy was not 
of long duration : the Danes, in 1016, entirely defeated 
and conquered that people ; and after a restoration for 
a very short period of the Saxon line, the Norman 
Conquest, in 1066, finally overthrew it, estabUshing a 
foreign family upon the dirone, and a foreign nobility 
kt possession of the landed property of the whole 
country.. 

The Constitutions of the Saxons appear to have 
been the same in the several kingdoms of the Heptarchy, 
and afterwards in the United Kingdom. The descent 
of tiie Crown was irregular, because the ideas of men 
on hereditary succession were not matured ; and when 
a prince left a son, more especially if that son was 
very young, a dispute frequently arose between his 
elaims and those of his grandfather's second son, that 
is, the young'prince's elder paternal uncle. The choice 
ihsuch cases devolved upon the leading men — the chief 
llindewners or thanes of the country ; and even when 
there existed no dispute; the form of an election appears 
in all' cases to have been observed, and the Sovereign' 
is always said in the chronicles to have been chosen 
King {electus in Begem). At his coronation; a cere- 
mony deemed essential to the perfection of his title,- 
and performed by the chief prelate, the primate, he 
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was presented to the assembled people, who, however^ 
never had any real voice in his election, but only by 
their acclamations gave an affirmative answer to tha 
question put, asking if they approved, or took, op 
acknowleaged him for their Eang. The power of the 
King never was absolute, nor anything approaching to 
it, but it was great, and his influence was greater. 
He had not only far larger possessions than aay of the 
thanes or lords ; his possessions were nearly equal to 
those of them all put together. Thus in the kingdom 
of Kent there were 430 places, or estates, and of these 
194 belonged to the Eang. The rest were divided 
among two Prelates, as many Abbots, the Queen 
Dowager, and six Thanes, making in all eleven princi- 
pal proprietors, beside whom there were smaller owners 
or sub-tenants, holding of the eleven thanes, as tiiese 
held of the Crown. 

In war the King commanded all the forces ; he was 
the supreme judge, receiving appeals from all other 
judicatures, and sharing in all the fines paid upon 
conviction, according to the usual Saxon and,.indeed,> 
feudal practice of commuting all punishments what- 
ever for fines. The great officers — ^the Earl, Eorlder* 
man, or Governor of the county — ^the 6eree&,: 
Sheriff, or Viscount under him — ^the Boroughreeves— 
the Judges — were all .appointed by the King, and 
removable at his pleasure. I speak of the general- 
state of the prerogative, although by the laws of the 
Confessor the Herctochs, or Dukes, and Sherife, are 
said to be chosen by the freeholders in the yearly 
folkmote. But in earlier times the Crown clearly had 
the appointment, and Alfred is recorded by Asser, a 
contemporary writer,* to have removed all the ignorant 
eorldermen, and replaced them with others. He could 
grant "his peace,' that is, a protection from the 
pursuit of enemies, to any one, and demand money or 
service for it; and within four miles of his Court all 
•§85. 
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were secure. His first vassals did him homage by 
attending three times a-year on his Court, and he had 
a right to their services in war, with those of their 
sab-vassals or retainers, according to the immemorial 
&ixoa and, indeed, feudal usage, which annexed military 
service to the tenure of all lands, the service of the 
tenant in capite being due to the Ein^, that of the 
sub-tenant to his Thane, Hlafod, or Lord. But except 
arming his immediate retainers, the King had no 
standing army or regular guard. The Danish Princes 
introduced tins practice, probably from the insecurity 
af their conquest, keeping on foot a guard called 
Thingmann, or Thinglatey of 3,000 men, selected from 
their whole forces, for whose government Canute com- 
piled a code of rules. But this was an institution 
unknown to the Saxonpohty, or even to the Norman, 
sdter the Conquest. With all these prerogatives and 
means of influence it is plain that the Sovereign's 
authority must have been very extensive. 

The legislative power, however, appears never to 
have resided in the monarch. Great as his influence 
was, and likely to give him overwhelming power in 
passing laws, he nevertheless must resort to his 
council, or gemote, to make them. There is no trace 
of any period at which their share in passing laws did 
not belong to the mtan, or wise men, or councillors of 
the king. These formed his council; they were never 
very numerous, seldom exceeding thirty, never sixty; 
and the laws were made in the joint names of them 
and the king. Thus we find Ina, King of Wessex, 
in 688, making seventy-nine laws at his witenagemote^ 
" with the advice of his prelates, eorldermen, wisemen, 
and clergy." So Edgar, in 971, long after the union 
of the- Heptarchy, speaks of the laws which had been 
made by him and his witan (LI. Sax., 80), and this 
form, as well as the substance, was universally pre- 
served. As for taxation, the royal revenues formed 
the main body of the public income, and the services 



138 THB BRITISH CONttTlTUTIOlT. 

of the crown vassals superseded salary in the civil as 
well as pay in the military department But direct 
taxes were occasionally levied, and frequently by the 
king without consent of the witenagemote; though 
certainly the most considerable of them, the Danegelt» 
originally raised in 991, to buy off with tribute die* 
Danish invasion, was imposed by the witenagemote. 
It was continued, after many promises to repeal it, by 
successive sovereigns, until tiie reign of Henry II., 
when it was finally abolished. One source of revenue, 
however, appears in these times always to have been 
under the immediate power of the king; he levied 
duties of customs upon imported goods. His officers 
also raised contributions on the monasteries and rich 
proprietors, both the landowners in the country and 
the burghers in towns. As for the advantages which 
he reaped from the fines paid by his vassals on 
succession to or alienation of tneir fees, as well as from 
the marriage and wardship of minors, these were 
rather part of his landea property than of his 
revenues, and were equally enjoyed by the other lords 
of the soil. The regular revenue chiefly consisted of 
the royal property and of the direct taxes which the 
witenagemote raised. It must further be observed 
that, beside sharing the legislative power, the witen- 
agemote also shared the executive functions of the 
government. By degrees they seem to have had a 
voice in the choice of governors and sheriffs of 
counties. All great acts of State were performed in- 
their meetings. Treaties were signed by them as 
well as by the king; and the power of making both 
war and peace became vested in them jointly with the 
sovereign. Indeed, the necessity oi having thor 
concurrence when the king had no standing army, 
and could only rely on his own vassals for service in 
war, must at all times have made it highly expedient 
to act in concert with the great allodial proprietors, 
who owed him no military service other tiian they 
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might Yoluntarily undertake; and hence a reference 
of all questions of peace and war to their assembly 
appears to have become a necessary course of proceed- 
ing. Even in other countries, where the States had less 
regular power, they were convened on such occasions. 
In France the sovereigns had in early times a 
means of maintaining their power and of reducing the 
assembly of their States to insignificance, which our 
sovereign never enjoyed. This power was curbed by 
that of the great leadatories, tne six other princes, 
who formed, as it were, members of a great federal 
community; and accordingly the English sovereigns 
were more powerful in proportion to their great 
vassals than the French, ^ut a very material 
difference existed in the relations in wnich these 
princes stood to their councils or states. The Imper- 
fect Federal Union* in France produced its usual 
effects, and enabled the king to overpower any one 

S evince by the force which he derived from the rest, 
ence, when the States of one rejected a law, or 
refused supplies, he had recourse to the others. So 
would it have been in England had the division of the 
Heptarchy continued, and the King of Wessex been 
only the most powerful of the seven princes. Happily 
for both our regular government and our legislative 
freedom, the whole were early moulded into onoi 
The sovereign could not appeal from one to the others: 
he was forced to consult the general council; he was 
obliged to share with them his legislative functions; 
and their voice became a real and effectual control 
npon his power, instead of falling into a mere form, or 
little better, as in France, where the States were only 
assembled to aid the king with their information, or 
to prepare the way for their co-operation in his wars, 
or to hear him publish such ordinances as he was* 
pleased to frame for the government of his dominions. 
After the Norman Conquest the Royal authority 

• For the kinds of Federal Union, see Appendix, No. 1. 
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was greatly increased, and came, notwithstanding the 
legislative power of the great Council, now called the 
Parliament, greatly to exceed that of the French 
Monarchs. Before the Conquest the most effectual 
check to it arose from the consolidation of landed 
property, of many great fiefs, in the hands of a very 
few great lords. As long as these fiefs were vested in 
a great number of Crown feudatories, there was no 
chance of their offering any resistance to the far 
superior resources of the sovereign. But in the tenth 
century three nobles, Godwin, Leofric, and Siward, 
had engrossed so large a portion of the country, with 
the fourteen or fifteen earldoms conferred upon them 
and their families, that they more than overmatched 
the King, whose principal security lay in fomenting 
divisions among them. The whole spirit of the Saxon 
institutions was indeed eminently aristocratic, like 
those of all the feudal Monarchies. Not only the 

Erivileges of the great men, the Thanes, were ample, 
ut there was a regard had to rank and blood running 
through every arrangement of the State policy. The 
violation of an ethel born or noble woman was paid for 
by a higher murde than that of an un-eth^l or 
common person. The murder of all persons was in 
like manner paid for by a were or were^geld, nicely 
adjusted to their relative rank. Nay, the testimony 
of persons was weighed in the same patrician balance* 
the oath of a tenant in chief, a king's thane, being of 
equal avail with that of six carles or peasants, and 
that of an eorlderman being equal to that of six 
thanes. A strange instance of this is preserved in the 
Saxon Chronicles. One Alfnoth sued tbe Abbey of 
Bomsey for a piece of land; a jury of thirty-six thanes 
were about to decide the cause, and had retired, when 
Alfnoth, the demandant, challenged the tenants, the 
Monks, to prove their title by oath; the Eorlderman^ 

Eatron of the Abbey, interposed, and the Court hfeld 
is oath to be decisive, giving judgment for the 



ANGLO-aAXON OOVBBNMBKT ABISTOCBATIO. 141 

Monks, and condemning Alfnoth to forfeit his goods 
and chattels for his false suit 

It is clear that the Saxon Government was an Aris- 
tocratic Monarchy, a Feudal Aristocracy in the strictest 
sense of the word. The whole power in the State was 
shared between the Sovereign and the nobles, clerical 
and lay. The King had much opposition to encounter 
from ibeir great possessions, from the numerous free 
followers over whom they exercised an absolute control, 
from the still more numerous hordes of serfs whom they 
possessed in property, and who were for the most part 
attached to the soil of which they were the only culti- 
vators, from the warlike habits of these chiefs, and the 
habitual exercise of violence in which they lived, 
reduced itfto a system, and termed the right of private 
war. The superstitions of an ignorant people gave tho 
priests an ascendant, which interposed another kind of 
check upon the Prince's authority; while the legislative 
functions of the State, what is, properly speaking, the 
supreme power, was shared by tne King with the 
assembly of the Prelates and temporal Lords. With all 
these checks to his power it was still very great, from 
his ample possessions, his numerous vassab, and the 
divisions of those chiefs who were his natural adver- 
saries. But to represent his prerogative as unlimited, 
and his government as despotic, would be a gross abuso 
of language; it would, indeed, argue an entire ignorance 
of the Anglo-Saxon story. 

Yet he would not commit a much less considerable 
error who should represent, as some partizans of 
popular rights have done, this ancient constitution as 
Mixed in me modern sense of the term, and containing 
the democratic principle which grew up with it in a 
later age. Nothing can be more certain than that the 
people, the commons, had no share whatever, direct or 
indirect, in the government. Nothing can be more 
manifest than that there was neither actual nor virtual 
representation in its structure; and that neither the 



142 THBBBITI8H CONfiTITUTIO^. 

lesser freeholders attended the Witenagemote in person, 
nor the burghers either personally or by deputy. They 
who have fondly imagined that they could trace in 
those remote times any semblance of the Constitution 
now established among us, have bewildered themselves 
in obscure paths, where the lack of hght enabled their 
fancy to conceive things that had no real existence. 
They, therefore, in exerting all their ingenuity, whether 
to embody the creations of their imagination, or pervert 
historical facts to suit a particular theory, have, with 
the best intentions towards popular rights and free in- 
stitutions, done a very unacceptable service to the caiifl0 
they patronized. Whosoever founds his esteem of any 
constitution upon the remote antiquity of its origin, may 
4epend upon it that he of necessity limits its approaches 
to perfection, and restricts within narrow bounds his 
own efforts for its improvement. Besides, the instito- 
tions of a rude age must needs be most imperfect, and 
little suited to the wants of a society advanced in civil- 
ization and refinement ; and if those things alone are 
to be valued and maintained which have had their 
existence among barbarians, civilized men must of ne- 
cessity abandon the precious results of political experi- 
ence. Numberless were the evils entailed on the 
community by the feudal aristocracy which formed our 
more ancient Constitution. It may be fairly questioned 
if any society above the condition of men in the rude 
state, ever existed in a more wretched condition than 
that of England at the very period to which those rea- 
Boners, of whom I have just spoken, are so fond of 
bidding us look for the genidne principles of our free 
Constitution. 
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CHAPTER XL 

THS QOTEBNMBNT OF lENQLAND ITNDEB THB AITGLO- 
NOBHAN MOXABOHY. 

Thbrb can be no doubt that William was enabled to 
ioonsolidate and ^Ltend the Boyal authoritj, from the 
period of his accession to the Crown. But much 
controversy has been raised upon the line of policy 
which he pursued, and even upon the course of his 
public conduct. While some have contended that he 
entirely changed the ancient policy of the realn^ 
introduced the feudal system wnich had been estab- 
lished in Iformandy, and fortified his authority by the 
extirpation of the ancient nobility and the transfer of 
all the landed property to his followers, — another 
dass of reasoners have denied that he effected any 
diange at all in the ancient Saxon institutions, and 
haye strenuously contended that he obtained the 
Crown, not by his victory over Harold, but by the 
will of Edward the Confessor, arguing that conqueror 
means in fact only c(yn^ue8tor, a person who succeeds 
by devise, or by any other mode of purchase, as con- 
tradistinguished from one who takes by inheritance. 
Some indeed have been so inexcusably careless in 
their statements as to regard his title in the light of a 
devise, or at least of an appointment by the Confessor 
to him as one of the inheritable branches of the 
Saxon royal family;* and some, in answering them, 

* Of this cUuu is no less a feudal lawyer than Lord Coke. In ^ 
Commentaiy on the Statnte of Merton (2d Inst), he mentioiia the 
carriage of Robert, William's &ther, with Arlotta, his mother, after his 
birth, and oonoeiTes that though it made him legitimate by the cnstom 
of Normandy, and so inheritable to the dochy, it oould not give him • 
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have &Ilen into an almost equal error by not adverting 
to the canons which regulate the descent of land. 

Both these views of the subject must be regarded as 
exaggerated and erroneous. The record of Domesdap 
Book clearly shows that many persons retained their 
property who had held it in the Confessor's time ; and 
although, in consequence of the rebellion which took 
place during his absence in Normandy, the greatest 
changes took place in the distribution of landed pro- 
perty from the number of confiscations which ensued, 
there seems no sufficient ground for the charge 
brought a;gainst him of encouraging disaffection under- 
hand, in order that he might have a pretext for 
making an universal transfer of landed property to 
the Normans. On the other hand, to deny that the 
military force wluch he introduced into the country, 
and the possession of his foreign dominions, enabled 
him to curb the Barons, and exert a much more 
vigorous rule than the English had hitherto knowQ» 
would be shutting our eyes to the obvious feicts of the 

cUim to the crown of England, beeanae no legitimation per Bubsejuem 
matrwumum is known to oar law, the famona eaactmeat at Mertoa 
(iVo/umttf, &C.), having of course been declaratory only. But even had 
William been bom in lawful wedlock, he conld not possibly have any 
daim ; for his only connection with the Confessor was the marriage of 
£dward*8 father with William's great-aont, the sister of Bicfaaid Il^hh 
grandfather ; consequently he had no blood of the Saxon purchaser, aQ4 
was a mere stranger, be he ever so legitimate. As well might our Queen 
claim the crown of Denmark, bdng the great-oieoe of Matilda, the Damah 
King's grandmother. It is a somewhat singuIaY circumstaaoe that tha 
Judges, in delivering their opinions in the House of Lords, in the great casi 
of Doe V. Vardell, in 1840, rested their argument mainly on this passage (^ 
the 2d Institute, which contains an error so gross as to throw great doubts 
on its authenticity, and, if authentic, to destroy the weight of tha 
authority, beside every one of the three marginal references beiog 
erroneous. The Chancelior (Lord Cottenham) acceded to the opinion of 
the Judges avowedly on the score of Lord Coke's authority, conceiving it 
to be now for the first time cited, whereas it had been cited and rejected 
in the Court below, the King's Bench, from which the case caihe by wril 
of error. I have the satisfaction of knowing that the opposite view 
whkih I took of the whole question has met with the general concarrenoa 
of foreign jurists— .in particular. Dr. Storey : see the last edition of his 
celebrated work on the Conflict of Laws. 
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case. The neyer-failiDg consequences of the Imperfect 
Federal Union were certain to flow, from the sceptre 
being in the hands of a prince who held on the 
Continent a Principality equal to one-third of the 
French Monarchy. For nearly three centuries* the 
English monarchs were endowed with these resources; 
and the event to which they owed their crown, a 
military conquest^ with the constant presence of 
foreigners surrounding their persons, as well as the 
possession of so vast a proportion of the property of 
the country by those foreigners and their descendants, 
made the exercise of arbitrary power a far easier and 
safer thing than it had been under the native princes. 
Another change took place of great moment, and of 
extensive influence in augmentmg the power of the 
sovereign. It is certainly most incorrect to represent 
the Conquest as having introduced the feudal policy ; 
but it is certain that the Normans had established that 
scheme of government much more systematically and 
fully than any other people. Consequently, William 
never rested till he had moulded the less perfect 
Feudalism of the Anglo-Saxons after the Norman 
BEK>del. Allodial proprietors were tempted by offers 
of protection, and wearied out by vexatious proceed- 
ings, till they surrendered their independent titles and 
became, the more considerable sub-vassals or tenants 
in chief of the Crown, the less considerable becoming 
vassals of other great lords, who themselves held of 
ihe sovereign. The Conqueror derived from hence 
BO little addition both to the splendour of his Court 
and the real power of his office; for all his vassals 
held by military service, and each when he took the 
field was attended b^ his own vassals or sub-vassals. 

The vast possessions of the king and his family 
must have prodigiously strengthened his authority. 
William had 1,432 manors all over England; his 
brother Odo, Bishop of Bayeux, 450 ; Geoffrey, 280 ; 

* Two hundred and ninety-two years. 
L 
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Bobert, Earl of Morlagne, 937 — ^making in all no less 

than 3,099 manors belonging to the famlj, beside the 
^xty-eight royal forests^ as well as many parks and 
free chases. Nor must we omit a most important 
diange in the allegiance of the yassals introduced by 
the Conqaeror, and ealcnlated materially to curb the 
power of the Barons. Formerly the vassal swore to 
bis baron fealty absolutely; he was eren forced to 
follow him in rebellion against the Sovereign, and his 
oath of fealty to the Sovereign contained an exception 
of his daty to bis liege l<»*d. The Conqueror would 
not suffer any such lunited or divided allegiance ; he 
required all to owe him fealty without any exception ; 
and he forfeited the lands of the sub-vassal as well as 
those of the vassal himself, if the tenant followed hia 
liege lord in rebellion against the King, the universal 
overlord of the realm. 

It has been said that Nerauindy was rath^ an 
apparent than a real increase of the English Sovereign's 
power; and of this opinion k Mr. Hume {Hist,, voL i., 
App. 1)* It cannot be denied that the Norman Barons, 
always aided by the French King in tiieir attempts at 
throwing off the Duke's yoke, gave frequent occasion 
ci annoyance to their prince, and often distracted his 
attention from the management of his English affurilk 
Yet no one can doubt that he derived considerable 
accession of power from so noble a principality ; he 
often used his foreign troops directly in the subjugatioa 
of his English Barons ; and it is certain that the first 
establishment of a constitution, nearly resembling our 
pt^nt system, was after that duchy and all the 
continental dominions had been severed from the 
English Crown. 

But nothing certainly can justify those who have 
contended, on the other hand, that there were no limits 
whatever affixed to the power of the Sovereign after 
the Conquest. The Monarch was very powerful ; he 
was not absolute; and this leads us to consider the only 



THB COMPOBITIOir 09 PARTJAMWWT, 147 

bat the material check to his power, beaide the mere 
force of the wealthy Barons, at all times more or 
less a restraint upon the Prince in every feadal 
Monarchy — ^I mean, of course, the General Council, 
whose interposition was always held necessary for 
the making of laws. 

This body had now changed its name, and was 
called by the Norman term of Parliament, in Latia 
Colloquium, instead of the Saxon Wiienf^emote or 
Michelgemote. In somo sort, too, its composition had 
undergone a change; but rather in appearance than 
in resdity. The sounder opinion seems to be, that 
before the Conquest its members were the Palates and 
the great allodial proprietors, and that the vassals of 
the king did not form a part of it This is certainly 
the subject of controversy; and they who deny the 
position have at least to urge in support of their opinion 
the great importance of the Crown vassals, the powerful 
tenants in capite, and the likelihood that the King, who 
alone had the power of summoning the Council, would 
call these his vassals to assist. &it be this as it may, 
no doubt can exist that after William had, about the 
twentieth year of his reign, completed the feudalizatioA 
of the whole kingdom, and converted all the allodial 
into fendal holdings, the Council was composed of the 
Bishops, Abbots, and great Barons, tenants in chief of 
the Crown, who were required to attend their Lords' 
Court or Parliament three times a-year, at the great 
festivals of Christmas, Easter, and Midsummer, as the 
Gemotes had been held before the Ccmquest at the 
same seasons. The numbers who attended the meet* 
ings were not great The whole Barons of the realm 
were only, according to the most accurate enumeration, 
605, of whom 140 were eccleaastical ; but a very large 
proportion, in consequence of their distant residence, 
never attended the court. The stated meetings were 
probably occupied chiefly with matters of form and 
routine, while the important concerns of the kingdom 
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were resdrred for occasional meetings, which tho 
Prince summoned when he found that he wanted their 
aid in his wars, or their assent in making laws and 
Inringing great offenders to punishment. 

It is chiefly from the interposition of these occasional 
assemblies, whenever matters of importance were to be 
transacted, that we learn the strength of the Parlia- 
ment, and can estimate the degree in which the Royal 
Prerogative was limited by the established Constitution, 
subject to one remark which I shall find it necessary 
afterwards to subjoin. Let us mention a few of the 
principal occasions on which the very imperfect history 
of our early Constitution has preserved the memory of 
this parliamentary interference, and we shall be con- 
vinced that though the Conquest consolidated and 
'extended the prerogative, it did not materially break 
in upon the functions and authority of the Great 
National Council. 

When the Conqueror had nearly matured his plan 
for feudalizing the kingdom, he assembled a Parliament 
in London ; and the country was divided into Knighta* 
fees, the whole landowners, as well clerical as lay, being 
obliged to send for each fee, that is, each five hides, 
or 600 acres of land,* a Knight equipped for the field 
to serve during forty days.f This raised a body of 
60,000 horse, there being 60,215 Knights' fees, 
whereof 20,016 were in the hands of the clergy. 

One of the most certain occasions of calling a Par- 
liament was the death of the King; when the old forni 
of election was restored; and, indeed, as all of the 
Conqueror's successors, except Henry II., that is, 
William Rufus, Henry I., Stephen, Richard, and John, 
were usurpers upon the rightful heirs, the assent of 
the Council became a material confirmation of a bad 

* This is about a Mr average; but, of course, as the apportionment 
was by yalue, there must have been a great dilferenoe in the «acteBt, 
according to the quality of the soil 

t Tfilkins, X.L. /Saa,, 227. 
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^tle. Thus Wilfiam II. waa chosen according to his 
Other's dying request, Robert, his dder brother, being 
set aside. Stephen was crowned without any Parlia- 
ment, but he convoked soon after a Synod of tixe 
Clergy, who assumed to dispose of the (>own. The 
Empress Maude had been adsnowledged Henry's next 
suecessor at a Parliament held nine years before his 
death* On Henry U.'s decease the Queen convoked a 
Parliament to receive Richard I., and fix his coronation. 
At his death John held one at Southampton, which 
gave him the preference over his nephew Arthur, the 
rightful heir to the Crown. 

It is manifest that little or no reliance can be placed 
upon such appeals to Parliament, as evincing ttie legal 
structure of the Constitution; because the power of 
the great Barons was such as made it necessary for the 
Sovereign who would succeed upon an infirm title, to 
conciliate as many of them as he could; and no better 
wajy presented itself of strengthening a defective claim 
to the Crown than obtaining the consent of a council 
composed of those Barons and the heads of the Church. 
There seems great reason for believing that this also 
was the main, if not the only, reason for assembling 
Parliament when any measure of poUcy or new law was 
to be sanctioned; and this is the remark subject to 
which I before stated the proposition, that appeals to 
Parliament were evidence of some power existing in 
tl^e Constitution, independent of and even superior to 
the King's. It is possible that this was rather an ex- 
pedient to which the King resorted, in consequence of 
the power and wealth vested in the Barons, than an 
^knowledged and fundamental principle of the Con- 
stitution. Nevertheless, the appeal to those assemblies 
Qn ail important occasions, whether executive or legis- 
ktive, is unquestionable. 

. When a prince was disposed to make any grant or 
oonoession to the people, it seems not to have been 
held necessary that a Parliament should be summoned. 
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ThiA arose fixnn the original prindple of the Ando- 
Saxon and Nomuui legiflktiooL The law was held to 
be the King's decree; he made it generally on the 
petition of the Witan, or great lords and prelates ; bat 
he might also make it of his own free will, provided it 
was a eonoessdon to the nation, which might be pre- 
sumed m of coarse to meet with th^ consent The 
modem eonstitatioa retains this form, but ext^ds it 
to all cases, as well those in which the prince yields 
something, aa those in which he claims something. 
According to this view of the matter, Henry L promid- 
gated his famous Charter, renewing and confirming the 
old Saxon lams and those of the Confessor, of which we 
have do accoont, exicept that of Henry's confirmation. 
It is a yery important statement in this charter, that all 
the alterations made by the Conqueror in Edward's 
lawSy are distinctly stated to haye been made with the 
eonsent of the barons as well as the prelates. 

The treaty (1153) between Stephen and Henry II. 
was ratified in an assembly of Prelates and Barons, 
who witnessed the charter then granted by Stephen. 
Stephen held three other councilB, in which he agreed 
to confirm all the rights granted by Henry I. to tibe 
nation. 

The celebrated Constitutions of Clarendon, by which 
the clergy were subjected to the jurisdiction of the 
temporaloourts, were made at a parliament attended 
by thirty-seren barons and eleven counts.* 

In 1191 a Parliament was held against the usurpa- 
tion of Longchamp, in Kichard I.s absence, and to 
appoint a council of regency. In 1205 a Parliament 

* It is cnrioQS to obsoye Hae workiog of clerical pr^adioe in m. 
accurate, and, gjenerally speakiog^ a libetal mind. When Dr. Lingard (i., 
886) 18 nientioDing tlie most important of those provisions, that vrhtdi 
makes a clergyman triable for a crime before a ci\'il or tempcn^ judges be 
treats it as an innovation upon the rights of the dergy, overtuning the old 
laWf and only says of k, " however it might have been called for by the 
exigencies of the time." Can he really mean to affirm that it nqmred 
any pecaliar ** exigency of the times '' to render a priest amenable for theft, 
rape, or mmder, like the rest of his lellow-sal^ectB ? 
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at Winchester ordered eyery tenth knight in the realm 
to be raised and monnted at the charge of the other 
nine, as a force to aid in recoyering the continental 
dominions of the Crown, and required every man, on 
an enemy landing, to rise and serre on pain of per- 
petnal slavery with a heavy poll-tax. This Parliament 
IS said to have been attended by the Prelates, Barons, 
and " all the faithful people of the King," which last 
term means only, as we nave frequently shown, that 
the assent of all not summoned was assumed. WfatD, 
in 1213, John surrendered the kingdom into the hands 
of the Pope, and agreed to hold it as a fief, doing him 
homage as his liege lord, a council of the Barons and 
Prelates was held, and two Bishops, nine Earls, and 
three Barons signed the instrument. Nor were the 
Barons willing to forget this transaction, or indisposed 
to avail themselves of its disgraceful import when it 
suited their purpose. Soon after, they appealed to 
Pope Innocent, as their liege lord, against John, for 
whom, however, his Holiness not unnaturally decided.* 
Although it seems to have been understood that all 
general laws must have the consent of the Parliament, 
it seems equally clear that the limits- of the Royal 
authority in regard to taxation were very imperfectly 
defined, especially in the earlier period of the Anglo- 
If orman monarchy ; yet it is not very easy to determine 
whether the Prince in his exactions was committing an 
usurpation or only acting according to his prerogative. 
The conqueror and his successors, beside their exac- 
tions from their vassals in the name of marriage, 
wardship, and the fines which they levied upon them 
on many other accounts, also levied tolls at fairs and 
markets, and on the passage of goods over bridges. 
]!7o ancient charter granting a right of market with 

* Dx. Uogard, though he does not defend this base transaction, ia 
aoxioiis to extenaate it by all the means in his power. Nor oan any- 
• thing be conoeived much more flimsy than the topics he reiODts to ; for 

example, that the condition of vasfialage was reclconed honourable in 

those times 1 
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tolls^ fttcicage, and stallage, ever purports to be by 
consent of rarliament. Customs were also levied ob 
goods imported aad exported at the bay^is of tbe 
realm. On towns, OE^ecially those in the demeaie 
lands of the Crown, a tallage, in the nature of excise, 
was leyied; and the inhabitants used to offer a com* 
position, which occasionally was refused. The Con-' 

?ueror, of his own authority, revived the payment of 
)aDegelt, which the Confessor had remitted; and he 
is said to have raised by such means the incredible 
sum of nearly £11,000,000 of our money. One ci 
the provisions of Henry I.'s charter was a restrictioa 
of the Crown's power of fining. Instead of the culprit 
being in the King's mercy, as had been the case under 
his father and brother, that prince restored the Saxoa 
were gelds, which ascertained the amount of fine for 
each ofience. He also provided that no new taxes 
should thenceforth be imposed; and he materially 
lessened the burden of the feudal incident^. 

Yet notwithstanding this charter, the result of the 
infirmity of his title at the beginning of his reign, his 
extortions were fully equal to those of his predecessors;, 
although from the Barons making no complaint it U.^ 
probable that he confined himseUf to oppressing the* 
mferior classes and the towns. He also kept bishops' 
sees vacant three and even five years, during which he : 
received all their revenues ; and sometimes he seized i 
all a prelate's property at his decease. Canons Imng 
made against tlie marriage of the clergy, he sold at a. 
high price licenses to break these. Desiring to ruse 
a large sum, by fining the parochial clergy who bad, 
transgressed some canon, and finding this yield revj,' 
little, he at once, and of his own authority, raised a 
general tax upon them, and called it a fine for breach 
of the canons. It is certain that, with great talents 'i 
and address, he was one of the most unprindpled and 
tvrannical princes that ever sate upon the Engfish 
uurona 



PBOFUOACT OF BSOKT H. ISD OOSim^DB-LION. 153 

The quarrels in; which Henrj II. was constantlr 
ei^^aged with the Church, probably restrained hia 
yialent and conniDg nature so £eu: as to prevent him 
fimn €3Kiting general odium by interfermg with the 
property of £s subjects. But his successor, the farour- 
ite theme of praise with all our romance-mongers** 
the gallant Coeur-de-Lion, was the most rapacious 
ptince of his a^e. His shameless sale of Earldoms for 
mone^, and his restoring to the Scots their castles 
long m the hands of the Urown, for large ransoms to 
feed his extravagance, as well as his emancipating 
tlwm from iheir fealty to the English Sovereign, are 
acts of as scandalous and as mean profligacy as any 
which his despicable successor ever committed. The 
regent, De Burgh, whom he left to scourge the 
country when he went- abroad in 1194, is said to have 
raised in two years a sum equal to eleven millions 
of our money. The exactions of this functionary 
drove the citizens of London to resistance, and Fitzos- 
\»ti's rebellion was the consequence. The Council 
of Regency in 1193, for Richard's ransom, levied a 
tax of 20«. on every knight's fee, and 25 per cent, on 
att income, ecclesiastical as well as lay. They appear 
to have had no Parliamentary authority for this; 
although they were named to the Regency by the 
Parliament held in 1191, as has been ^eady stated. 
EUlowing their example, John, in 1199, soon after his 
aooession, levied a seventh of the income as well as the 
personality of his Barons, by way of penalty for their 
having deserted him in his disastrous Norman cam- 
plngn. In short, with the exception of the Parliament 
ne]d at Nottingham in 1194, of spiritual and temporal 

.^ Wbotver admiros Sir Walter Scott's genius for romance-writiDg-. 
as irho must not? — naturally feels concerned for the failure of his 
Otusade tales to interest us in Richard. Nothing more unnatural, more 
n^ttilti, mora unbearable to read, than the speeches ha puts into his 
h^*i month, is anywhere to be found; hardly his manufacture of 
speeches for Elizabeth, and of light conversation for Buckingham and 
Charles I. abont ** Sweat WiU" (i «., Shakspeare) and other matters. 
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Peers, we Bee hardlj any example of a tax iispesed by 
the National Conncil. That assembly imposed a tax 
upon land. The nmnbers which attended it, however, 
are a proof how little the principles of the constitution 
were understood, or the interference of the Parlia- 
ment Talued; only fifteen Peers of both kinds, lay 
and clerical, were present It appears that in Eng- 
land, as in France, a semblance rather than the reafity 
of general assent to taxes was alone required for tiieir 
being imposed. The great difference between tiie 
two constitntions was that the general laws appear in 
England always to have been made in the Natioaal 
Assembly or Parliament; while in France the King 
and his Council did no more than promulgate their 
edicts to the General Assembly, making sure of Us 
assent, if indeed that assent was ever asked, of which 
their remains nothing like evidenee. 

The power of the Crown in respect of the Church 
formed in these times a very important article of the 
constitution. In England, as in all other countries 
since the establishment of Christianity, the Bishops 
were originally the mere overseers of the clergy, and 
possessed of no temporal wealth or power uncUr a 
religion of which poverty was the chief characteristic ; 
and they were chosen partly by the clergy, amd 
partly by their lay ilook. But in proportion as tiMor 
importance increased, the Church showed a deedre to 
exclude the laity from interfering in the choice, 
making a decree in the Council of Constantinople, 
869, against all lay votes at elections, and also against 
the Chapters receiving any royal nomination. At the 
same time the sovereigns evinced an equal disposition 
to interfere with their choice of prelates. Sometimes 
they accomplished, by main force, their purpose' of 
directing the election ; more frequently by influence. 
In Spain alone was the power of appointment rested 
directly in the sovereign, by a grant of Urban IL, in 
1088. In France, although the prhxcea of the two 
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£ra6 raees aasnmed the nonrini^on, they afterwardfl 
yielded it, at least Bominally, to the clergy. In Eog- 
knd the right of the Chapters was not denied ; bat 
iben the King claimed two important privileges ; he 
insisted upon his license to elect bemg necessary 
before the Chapters conld proceed, which gave him 
the previous power of recommending whom he pleased, 
and he thei required the presentment of the prelate 
when chosen for his confirmation or acceptance, which 
gave him a veto on the election in the last stage. 
The monasteries in some cases claimed the right to 
the exclusion of the secular clergy, a claim admitted 
by even the stoutest advocates of the Romish Church 
to be wholly preposterous. The quarrel between 
John and the See of Rome began from the monks of 
Christ Church claiming to elect the Archbishop of 
Canterbury, and the Pope allowing this claim upon an 
appeal to him by all parties. The Anglo-Norman 
Kings may be said substantially to have (Greeted the 
choice of all their prelates, though not to have 
directly named them. On particular occasions they 
made their appeal to the Great Council of the 
Barons, or Parliament, as when William the Con- 
queror appointed Lancfranc in 1070, by consent, it 
was said, of the Barons, probably because he was a 
foreigner, being a native of Pavia. The Barons 
appear occasionally to have interfered in this matter 
without being consulted; for we are told that they 
combined against Guitmond, to whom the King had 
offered an English see, which he refused on the 
ground that the King had no right to impose superiors 
on the clergy ; and this answer was said to have been 
80 distasteful to the Barons, that they drove him from 
Normandy after preventing him from being raised to 
the See of Rouen. 

The only instance in which the Anglo-Norman 
Kings lost any of the Prerogatives which those of the 
Saxon times had possessed, was on the Earldoms 
becoming hereditary, as in Normandy, instead of 
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being, as formerly, oonferred lor life ovfy. Tkm 
difference was probably more in name than in ssfat 
stance; for the Earl's son must generally have beea 
so much more powerful than the rest of the B^vons 
in the district as to insure his nomiBation upon hJB 
father's decease. But, even were it othwwisey we 
may easiljr perceive that, with such influence over the 
clergy, with the direct power of appointing to aB 
judicial and other executive offices, with their exor- 
bitant landed property, and their numerous retainers^ 
to say nothing of their privilege of interferii^ wit^ 
the course of justice and thereby also with property^ 
they must have possessed a power so extensive ajar to 
reduce the privileges of the subject within narrow 
limits. 

There are two tests of the extent to which Royal 
prerogative is enjoyed in any community. The one H 
the power of making, or concurring in making, tim 
laws by which the State is governed ; the other k the 
power of ruling arbitrarily, so as to set at defiance anj 
laws which may nominally exist for the government of 
the State. The former in theoiy may appear to occupy^ 
a larger space, because the legislative, in truth meat^ 
the supreme, power in every country. But the foree 
of the law itself, and consequently the value of th^ 
legislative authority, is truly tested by the latter cir- 
cumstance, inasmuch as the silence of the law before 
the Monarch sets him above it; and if all his oHiw 
attributes enable him to defy it, there is but little Im^ 
to him in having no power to change its provisionii. 
Practically he may be absolute, though forming part 
of a constitution theoretically limited ; not to mentiodtt 
that if the existing laws do not interpose obstacles^ t& 
his tyranny, it signifies very little that he should b€h 
unable of his own mere authority to ch^mge them by 
new enactments. 

. If we apply these principles to the prerogative of the 
An^lo-Nonnan Crown, we shall find litUe reason fiir' 
behoving it to have been of a very limited nature. 
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The Prnoes who reigned fifom the OonqueBt to the 
granting <tf the Great Charter were, in the strictest 
aeBBe of the word, tyrants; and Stephen, were he 
esoepted from this description, owed his curbed aathor- 
Hy to the constant rebellion of his Barons, and his 
disputed succession to the Crown, which filled his reign 
wi& aoarohj, and corered the country with desolation. 
These Princes not only displayed the fiercer disposition 
of l^rants, with the caprice of their ungovernable 
humours, but they were constantly gratifying their 
arbitrary or cruel propensities at the expense of their 
subjects, and without exciting resistance or suffering 
restraint. The Con(|ueror, not content with possessing 
axiT^eight forests, with other old parks and rights of 
free chase for the amusement of hunting, to which, like 
aH his race, he was passionately addict^, threw into a 
New Forest (the name it still bears) great part of the 
fiae county of Hants, thirty miles square in extent. 
This operation was repeated in other districts by his 
BOAS and grandsons, and it implied the destruction of 
all the property within the district thus seized, the 
r^ing houses and cottages to the ground, the throwing 
k^s out of tillage, the expulsion, and often the de- 
struction, of the inhabitants. A promise to abstain 
irdm such waste was frequently made by these Princes 
when they had any point to gain, as to excite a spirit 
of hostility to the refractory Barons; and it was as 
crfien broken as made. At length the Charter of the 
il^orest was extorted from John ; its effect was to dis- 
afforest all that had been thus laid waste since Henry 
I{»'jS time, and it prevented the future spread of this 
i^tdlarable mischief. These Princes often prohibited 
under severe penalties any person from hunting on his 
dotp^fflfi, or granted to one the exclusive right of chase 
over another's property, — a right not yet wholly ex- 
tinguished in all parts of the island.* 

♦ the maxim in WilHam's time wa»— "Whoro shall day hart or 
hMiwaabaUhimbUiuL" 
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But the worst of the Conqueror's crimes remains to 
be told, and the one which most strikingly proves 
under how Httle restraint the caprice and &e orueltj 
gI the Norman Princes were placed by the Constituti(Hi» 
how much soever th^ may have been occasionally 
thwarted by their Nobles, barbarians as cruel, as over- 
bearing, and as lawless as themselves. He resolved to 
draw a zone of desolation — a desert country — between 
his dominions and the northern tribes, who had given 
him trouble by their incursions; and accordingly he 
dispersed over the north^n counties bands of soldiery* 
with orders to bum, sack, and ravage the land, sparing 
neither man nor b^t. The wh(& country between 
York and Durham was thus Isdd waste; upwards o£ 
100,000 persons of all ages and both sexes, not enemies;, 
but subjects, were sl^n ; and a century afterwards the 
traces of this awful devastation were discernible on the 
whole of that road for above seventy miles. When we 
hear of Eastern Despots we must confess that thej 
would be ^eatly slandered by any comparison of the 
Norman king's conduct with thdrs. No instance is OA. 
record of any Oriental Prince ever thus treating the 
territory and the people subject to his dominion; their 
ravages are confined to hostile countries and inimical 
nations. 

William Bufus passed his short rei^n in the unbridled 
ratification of his vokptuous passions 'and his cruel 
disposition; butchering prisoners with his own hand;, 
laying waste districts to extend his parks; putting oat 
the eyes of his captives when they were of rank — aa 
Oriental cruelty, in which all the Anglo-Norman Kings 
indulged. It was his encomium on his rapacioua 
minister, Ralph Flambard (the devouring torch), thai 
to please a master he would brave the vengeance of all 
mankind ; and his exactions were so intolerable, that 
the blow which deprived William of life was supposed 
to have been directed by private revenge. 

Henry I., the scholar, as flattering historians have 
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named hhn, when alarmed by the resistance of his 
Sarona, pursued a policy the most profligate and tj- 
rannical ever known in modern times. He employed all 
tlie energies of the law and the serrices of corrupt 
judges to entrap and convict great landowners, whose 
forfeited estates on their attainder he bestowed on men 
c^ the basest extraction and most abandoned liyes. 
Outlaws themselyes for iufSetmous offences^ they thus 
became suddenly possessed of immense wealth, and 
formed a trusty body of allies against the old Barons 
)f the realm. His dissimulation was proverbial; his 
violent temper bespoke him the son of William; his 
dungeons were crowded with victims; and, at his 
deaui, there was found his cousin, the £arl of Mortoil, 
who had long been in the dungeon, and had likewise 
been dq>riv^ of s^ht Barre, a troubadour poet and 
knight, prisoner of war, was ordered by him, in revenge 
of a satire he had written, to lose his eyes, notwith« 
standing the remonstrance of the Earl of Flanders, who 
was against a proceeding as cowardly as it was against 
the laws of chivalry and war. Henry persisted, and 
the unhappy victim dashed out his brains m a paroxysm 
ct grief and indignation. 

The passion of the chase was not merely shown by 
the Anglo-Norman Princes in laying the country waste 
to extend their forests; they established a code of 
forest laws, the most cruel and barbarous of any 
known among men pretending to the least degree q£ 
civilization. All within the forest precincts, and all 
vrho dwelt on the borders, were subject to this san- 
guinary code. It punished the slightest of the innu* 
merable offences which it denounced against the game 
and the timber, with mutilation, loss of limb, and loss 
of sight Henry 11. had, at the commencement of his 
reign, when his crown was doubtful, substituted for 
these punishments the more merciful penalty of fine and 
imprisonment; but as his authority became better 
established he restored the old and savage inflictions. 
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His rapacity yielded to no Prince's since the Conquest; 
justice was openly bought and sold during his lo^g 
reign, and instances are not wanting of his taking 
money from one party to accelerate the decision of a 
suit, after having been bribed to retard it by the ot^er. 
That he was the best of William's successors may ea^ly 
be admitted, without bestowing upon his memory any 
great praise; but when Hume represents his character 
as "almost without a blemish;" and adds^ that It 
** extremely resembled that of his grandfather Henry 
I.," we are naturally led both to reflect on the sanguia- 
ary forest laws revived by the one Prince after he lia4 
yielded to the voice of nature in their repeal, and on 
the corrupt administration of justice, as well as on the 
barbarous cruelty of the other, in which he has not 
been surpassed by any sovereign who ever filled the 
English throne. As for Richard, Hume himself, wiA 
all the "childish love for kings" which Mr. Fox so 
justly imputes to him, has confessed that he was cruel, 
haughty, tyrannical and rapacious; and indeed his 
courage appears to have been his only redeeming 
quality. 

I apprehend, therefore, that the exercise of such 
tyrannous acts as we thus find to have signalized the 
Anglo-Norman reigns, and without ever producing 
resistance from the subject, much less remonstrance 
from the Parliament, demonstrates the extent of the 
Royal authority and the feeble restraints imposed upon 
it by the constitution. Provided the King only called 
his Barons together upon great occasions, to confer 
with them touching measures of peace and war, or to 
obtain their assent to new laws, it would seem that he 
was at liberty to act as he pleased ; that the adminis- 
tration of justice afibrded no protection to the people; 
and that the privileges of the Parliament afforded no 
real check to the caprices, or the cruelty, or even 
the rapacity of the Prince. 

It is quite certam that although in England th^re 
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ynm at all times a legisUtare^ of which the King formed 
only one portion, and though the foundations were 
Ibos laid from the most remote antiquity, for the free 
government which was gradually riused upon them, 
vet as far as regards the actual power of the SoYoreign 
it was fully as great to all practical purposes, and that 
the rights and liberties of tho people were fully as 
eontracted as in the neighbouring kingdoms of France 
and Germany. Indeed, the Baroni^ power, which 
formed the principal counterpoise ia practice to the 
exercise of the Royal prerogative, was unquestionably 
more curbed and subaued in England tnan in the 
monarchies of the Continent. There can be no creation 
of national vanity more groundless than the notions 
which represent our ancestors as enjoying more 
freedom, and their princes as holding a more limited 
authority, than was known in the feudal monarchies of 
the neighbouring nations. 
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CHAPTER XIL 

FOUNBATIOH OV THE PBBSBNT COSBTITUTION OF THB 
GOYBBmiENT OF EHGLAin). 

The Mstory of our andent Constitution, as far as we 
hare now traced it, appears yery fully to prore one 
material proposition respecting its structure. The 
mere existence of a legislative body independent of 
the Sovereign, though endowed with the right to 
share in the making of all laws, and though ©veQ 
admitted to the occasional privilege of being consulted 
upon extraordinary emergencies, whether of war 
or of finance, did not of itself secure the freedona of 
the country, or fix limits to the exercise of the Royal 
authority. 

In order to attain these great objects of all free 
government, it is absolutely necessary, first of all, that 
the national assembly should be composed of persons 
entifled to sit in it of their own right, or by some 
other tide than a Royal summons, which may be 
withheld at pleasure. But it is equally essential, in 
the second place, that it should be summoned regularly, 
or that the Royal authority should be so circumstanced, 
the Sovereign so rituated, as to make his caUing the 
members together a matter of necessity. Thirdly, 
even if they are secure of meeting, unless their assent 
be required to all measures of importance, and the 
Sovereign be held bound hj the laws of the realm, no 
effectual check can be provided to his arbitrary power. 
Lastly i unless the members, of one at least of the 
assemblies, owe their seats in that assembly to the 
.voice of the community at large, or are taken from the 
body of that community, andno have the same interest 
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'vnth their fellows, the secnrity of the public interests 
and liberties must be altogether imperfect The Crown 
may be limited in its power ; the Parliament may be 
elothed with important privileges ; many of tibe greatest 
abuses may be prevented; considerable assurances of 
the general good being the guide of the government in 
its administration may be obtained ; but nothing can 
prevent the machine from working with a bias towards 
the interests of particular classes in the community, 
those classes componng the assembly; because the 
deliberations of tikat body must lean towards the 
interests of those who form its members. 

It is necessary to keep these fundamental prindjdea 
constantly in view while considering the ancient 
structure of the English Government, else we shall 
sorely be deceived by the mere name of a Parliament, 
and fancy that because there was always in England a 
National Council, there was always a free Constitution. 
There cannot be a greater mistake. When William 
lidd waste Hampshire for a hunting ground, Yorkshire 
and Durham for a security to his conquests— when his 
successors each in his turn imitated his example as far 
as their pleasures were concerned— when they im- 
prisoned m English or in Norman dungeons these 
grandees who had offended them, and put out then: 
eyes like Persian or Egyptian Sultans — ^when they 
proclaimed the life of a man and of a stag of equal 
value, and mutilated the peasant who presumed to kill 
the deer or the hare that had trespassed on his corn- 
fields — ^those tyrants, thus well earning the character 
given by the Chroniclers, '* that while the rich moaned 
and the poor murmured, all must follow the lling's will 
who would have either lands or goods,"— yet could none 
of them make any law without calling together a 
Parliament in order to obtain the assent of the Prelates 
and the Barons. No more clear proof surely needs be 
given of their thoughtless folly who, in the zeal of 
party or the overflowing of national vanity, scruple not 
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to affirm diai the Ei^IisiL hme la att Bg!» eiyojed A 
free, beeause a Parliamentarj, Conatitaiioiu 

llie four great requisites of a real aad effectual 
Parliamentary gOTenunent — ^independent right of tb^ 
members to sit, secnrify for meeting regularlj, necessi^ 
of being consulted, and general rejuresentation — ^were 
only obtained b^ oar ancestors in the long coorse of 
ages, daring which the Constitation became gradually 
more and more perfect The foundations of the whole, 
howeyer, were laid at a yerj early period^ when the 
Barons came in conflict with the violence of the King, 
and when they foand that the most effectual wi^ ot 
resisting his encroachments and securing^ thebr own 
rights, was not by making war upon him, but by 
securing the calling them to the national assembly, of 
which uiej formed the most important [Murt as regarded 
influence m the country, although less important than 
the clergy in point of personal weight and authority* 
This first step was made in the reign of John, and 
others of almost equal importance were at the same 
time partially made. 

The immediate cause of the quarrel between John 
and his Barons is extremely immateriaL From the 
beginning of his reiga he had fallen into general con- 
tempt, by the feeble conduct which lost Normandy to 
the Crown; and the Barons reasted all his attempt 
to make them aid him in recoTerinff it. For their 
disaffection he had rapaciously leried large sums, s^ 
we have seen (Chap, xi.), the seventh, it is said, of 
their personal property, under pretence of punishing 
their misconduct The cruel murder of his nephe^ 
Prince Arthur, impressed men's minds with the greater 
abhorrence of him; and his general conduct was that 
of a profligate, a cowardly, and a bloodthirsty tyran^ 
An association of the Barons was formed, and thej 
held a council at St Alban's in 1214, under the 
Justiciary, when, without the Emg's concurrence, 
they republished the Charter of Henry L, and 
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dii^ieiied the King's officers with death if they in 
any way exceeded the bounds of their lawful authority. 
A 3econd Council was soon after held by them at St 
iPiiuVs, in London, and an oath taken to stand by one 
aiiotTier with their lives and fortunes until redress 
^hould be obtsuned. After fruitless attempts to divide 
their league, John was next summer compelled to 
yi^ld their demands by granting both the general or 
6reat Charter and that of the Forest, hardly of less 
praeiacal importance than the former. 
'The Barons had found it necessary, in carrying on 
iheir long struggle against the tyrant, to take 
ineasures for conciliating the people and securing their 
i^pport in case matters were pushed to the extremity 
of a civil war. Hence the same concessions whicn 
they demanded from the King to his vassals, they 
themselves made on their parts to their own; and the 
feudal oppressions were thus mitigated both to them- 
selves, as tenants in chief of the Crown, and to their 
Sub-tenants. The King and the other feudal lords 
were restricted in their demands of aid from their 
Vassals, to the three cases of knighting his eldest 
^n, marrying his eldest daughter, and ransoming 
his person if taken in war; all other aids must have 
the consent of Parliament. The King's ministers were 
deprived of all the jurisdiction by which they had 
previously levied fines for offences arbitrarily in order 
|6 fill the Royal coffers. His officers were no longer 
permitted to take provisions for his use on his pro- 

Jresses through the country, termed purveyance. 
ustice was declared to be no longer within the King's 
breast to deny, or delay, or sell it to the highest 
bidder, as Henry II. had so shamele^ly done. Judges 
Were henceforth to go the circuit all over the country 
at stated times. It was expressly provided that no 
free man should be imprisoned, or his goods seized, 
tmless upon conviction by a jury of his peers, accord- 
3ri2 to the law of the land. 
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Bat the most important provision in the Great 

Charter, as regards the form of the goyemment^ 

related to the summoning of Parliament. The clause 

which prohibited the raising of aids without the consent 

of a Council, required it to be composed of Archbishops, 

Bishops, Abbots, Earls, and greater Barons, all of whom 

were to be summoned individuallj bj the King's writ; 

and of the other tenants in capite of the Crown, who 

were to be summoned in the mass by the sheriffs of 

counties. The notice of forty days was to be given by 

them, and the subject-matter of their deliberations was 

to be stated in the summons. It is remarkable that 

this important clause formed no part of the original 

demand of the Barons; and that it was omitted in the 

charter subsequently granted by Henry III. There 

seems reasonable ground for suspecting that the 

Barons little valued this provision; they were obliged 

to attend the King's court as a burden incident to 

their feudal tenure; and the principal object in the 

clause was to declare that those who neglected to 

attend should, if the Parliament were duly summ<Mied, 

be bound, though absent^ by the determinaticms of 

those who were present at any council. It must be 

further observed that this provision refers exclusively 

to one species of council, that which should be held 

for the granting of an aid or supply to the Crown. 

But, on the other hand, the insertion of the provision 

sufficiently proves the greater attention which was 

now paid to the subject of taxation. We have se^a 

in the last Chapter how irregularly the power of 

levying money was exercised, and how seldom the 

Norman Princes resorted to Parliament for their 

extraordinary supplies. The loss of many landed 

possessions, especially during the civil wars of 

Stephen and Maude, and the loss by John of the 

Norman dominions, had now so far impoverished 

the Crown that recourse was more frequently had 

than formerly to the levying of extraordinary aids; 
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sod hence the care taken to make thia piOTision in 
the Charter. 

It is a farther and important proof of the progreaa 
whidi the towns and ports had made in wealth, that 
their privileges and liberties are guaranteed b^ a 
spedfic danse; so that the power mtherto exercised 
of lein^g tolk and customs upon the markets and 
opon imports, could no longer be lawfully used by the 
King. 

The Forest Charter declared that all the land taken 
in to form parts of Boyal forests, ranee John's 
accession, shoald be thrown open; and that twelye 
Eiii^hts should be chosen in each county court to 
inquire into forest abuses, and abolish all illegal 
customs which had been introduced, as well as to 
examine the conduct of the sheriffs and inferior officers 
of the Crown. 

In order to secure the execution of the Great 
Qiarter, an extraordinary ste]) was taken. Not only 
the Tower of London was delivered into the hands of 
the Barons for two months; but twenty-five of their 
number were chosen, without any limitation of time, 
as Conservators of the Privileges of the Realm, author- 
ked, upon a complaint made, to admonish the King, 
aad empowered, if redress were refused, to levy war 
aeainst him. All persons were required to swear 
obedience to them, and, in fact, the executive power 
was entrusted to their hands. Nothing can more 
clearly show that the whole proceeding was of a 
revolutionary character; and, accordingly, John no 
sooner saw the Barons disperse than he collected his 
troops, ravaged the whole country, and finding no 
resistance from the League, would have entirely 
effaced all recollection of his submission at Bunnimede, 
had not the Barons, unable to cope with him, called in 
Louis, the French Ring's son, and delivered over the 
crown to him, in the defence of which he was engaged 
when the death of John and the able administration 
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of (lie B«gent Peosbroke enabled tSbeiBindiis ita'defiiiiiE: 
him and to restore the iddopendeftee of the kingdom; { 

The first step taken by the Kegent^ miiBD. prepwlD^ 
for this important operation^ was to assmnUe a GbfeaH^ 
GouBcil or Parliament, whidb was attended > by att:1lMP 
Prelates sad Abbots, some fiarons^ and many EidgJite^ 
The Great Charter was renewed and confirssed wSA? 
some omissions; among others that tif the .elanw 
authorizing resistance, that respecting the smnmnnajte 
Parliament, and that respecting the forest abuses* B«t' 
those provisions were expressly reserved for fuHJiier^ 
consideration in a full assembly. Another confirmatiottr 
of the Charter was given soon after. Many years kteti. 
Henry called a Parliament to grant him an aud, wdbodi: 
was at first refused, but afterwards given, on Ae groond^ 
of a threatened invasion from France. The aasemfafy- 
granted a fifteenth of personal property, but made tiiei 
ratification of both the Charters an express coiKUtiona&^ 
the grant. Notwithstanding the two former con&mft^ 
tions, little effect was given to the provisions of tkoie^ 
Charters by the King's officers. They were since t»*. 
newed no less than five-and-thirty times in the rof^'i 
of the Plantagenet Kings down to Henry YI.; andi 
always in the same form which they assumed in tbdT 
9th of Henry HI. This Prince was ever in want of 
money, and he confirmed the two Charters in ail six! 
times; once or twice he was compelled to swear that 
ho would observe them religiously. i. 

The misfortunes which afterwards befel him are wcdl^ 
known. In 1258 a Parliament called by him at Wes^ 
minster was attended by the Barons, who assembled m" 
armour; and, requiring redress of their grievances, eoBi^- 
pelled him to deliver over the greater part of the Bognl** 
prerogatives to a commission of lay and clerical peeiia^i 
who should be named in a Parliament speedily to be 
holden at Oxford. This, which is known by the name. 
of the " Mad Parliament,'' virtually deposed the Khig,.' 
vested the representation in twelve persons, «& 
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^ppiaiited Fkrliiineiiit to be hdd tliree tittes erety 
jeoPu : Tbe jkto^ of SinKm de Montford at the battle 
(^dEsinpoin led to bis osorping the royal aatbority ; and, 
im'i264f he assembled such a Parliament as he con-- 
flidoriBd would be favourable to his views. The writs of 
attwma ran not only to Prelates, Abbots, and Barons, 
aodfe bbiBg selected as were known to favour him ; but 
hun .Kn%hts were called, to be elected in the court of 
eack Qonnty, and two deputies from each city and 
battough town. The lesser Barons and free tenants 
htti in all probability for some time before been in the 
pgnactioe of sending two or four of their own number to 
aftteod the Council, and save the whole freeholders the 
tnemble and expense of attendance; but it seems certain 
that this was the first occasion on which the towns 
S9ni representatives. I have entered so much at large 
iirto this controverted question in the Third Chapter, 
liiat. there needs no farther discussion of it here. But 
wemay observe, that although the origin of our burgh 
rspcesentation seems thus to be fixed, we are alto- 
godier ia the dark as to the mode in which the repre- 
8fl#adves were chosen. The freeholders chose their 
rfepnesentatives at the county court; we know not how 
tibe/townfolk chose theirs. 

x In the chapter just referred to I had occasion to 
toaee the early history of the Parliament thus for the 
fitat time composed as it has ever since been. It 
appears that during the whole of Edward I.'s reign, 
^^wards the latter end, though the cities and towns 
were summoned, yet their members did not attend 
regularly unless when the question of taxes upon those 
plflses arose. This seems to be the result of the best 
elimination which I have been able to give the Statutes 
and the Writs. The towns which had the earliest writ 
o£'Summons were those in all probability of the Royal 
demesne, they being in the nature of tenants in chief of 
the Crown. For the details of the question regarding 
tbe origin of the representation, and for the early 
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history and {he peculiarities of the Scotch Farlilofieot^ 
the raider is referred to the Third Chapter, in which; 
it appeared, for the reason there assigned, necesaaiy 
to anticipate a portion of the sabjeet, belonging nato* 
rail J to the present discns^on. 

The most important step which was made in tiios^ 
times towards the establishment of a Farliamentaiy 
constitution, was the concession extorted from Edward 
I. towards the close of his reign. We hare seen that 
the clause in King John^s Great Charter, forbidding 
the Crown to levy any aid not granted by Parliament, 
was immediately afterwards struck out of the confirm 
mations granted in Henry III.'s time; and greater 
oppressions than eyer were practised in levying taxes 
upon the people. The revenues of the Crown from land 
were much diminished ; the numbers of men liable to 
military service had also greatly decreased from the 
negligence of the mustering officers ; and the turbu- 
lence of the feudal militia rendering the sovereign 
unwilling to employ them, he had recourse to hiring 
mercenaries, or bargaining with the Barons for paid 
forces. A great necessity for supplies was thus ex- 
perienced by Edward in the course of the constant 
wars which he waged in Wales, in Scotland, and in 
France. To obtain these supplies he had frequent 
recourse to Parliament; In the first thirty-four years 
of his reign he had twelve times assembled that body 
for this purpose, and obtained twenty-one grants from 
the laity and five from the clergy. The former 
amounted in all to nearly the whole personal property 
in the kingdom ; the latter did not fall much short of- 
a whole year's income of the Church. Yet^ still bis 
wants were pressing, and he had recourse to the most 
violent means for supplying them as often as the 
Parliament refused the aid which he required. He 
occasionally levied tallages, or a per centage, on all 
personal property, of his own authority. All his pre- 
decessors had maintained their right to do so. John 
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Had sent itinerant justices round the counties for the 
purpose of swearing the bailifb of ail the landowners 
to the amount of their goods and rents. Henry IIL 
had caused the same inquisition to be performed by 
four knights in each county, these commissioners being 
chosen by the justices. They swore each person to 
the amount of his own, and the ^rsonal property of 
his two next neighbours ; and a jury of twelve men 
was to decide if the amount thus given in was disputed. 
Edward Ukewise sent out commissioners round the 
country to ascertain and levy the amount of tallage, as 
well that granted by Parliament as that which he 
imposed, more rarely, of his own authority ; and the 
oppression and corruption of these officers was a cruel 
grievance to the people. But when he found a difficulty 
with the Parliament he did not confine himself to 
exacting tallage after the manner of his predecessors ; 
his expeditions made other supplies necessary; and, 
fortunately for the hberties of the country, he had 
recourse to means which proved still more vexatious, 
tin the evil worked its own cure. He raised, arbitrarily, 
the duties on exported wool, and forced the merchants 
to give him a loan equal to the whole value of the 
quantity shipped by them; and he more than once 
seized all their wool and hides, and sold them for his 
own use. He equally assailed the landowners, seizing 
their live stock, and issuing orders to the sheriffs to 
collect both provisions and grain for his army. 

A spirit of resistance was excited by these violent 
encroachments unequalled even in the worst times of his 
predecessors; and the Barons, under Bohun and Bigod, 
so far intimidated the officers as to stop the purvey- 
ances which the King had ordered. Edward was 
alarmed by the proceedings of the two earls, made his 
peace with the cleygy, gained over the citizens of 
London by a flattering speech, and sailed for the Con- 
tinent. But he soon ordered a large levy to be made 
on the clergy, and thus united them with the people 
in support of the. earls. The council appointed to 
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asfflstihe Prince of Wales in the regency tocft: the aioi^ 
eonne; and Edirard was compell^ most relnctanfff'' 
to grant a solemn confirmation of the two Ghartars^ 
wiu this important addition, that no aid ortaIE%e^. 
shonid thenceforth be raised, nnless by the assentr rf | 
Parliament — that is, of the Prelates, Barons, Em^bis/'- 
and Burgesses of the realm ; that no seizure of wb6l» 
hides, or other goods shonid be made by the Crowii,' 
nor any toll taken upon them; that all castomsand' 
penalties contrary to the Charter and to this adifitiodial' 
article should be void; that the Charter so amended* 
should be read twice a-year in all cathedrals; and 
that all persons acting against it should be 'exeom- 
municatea. 

Edward endeavoured soon after to evade the force 
of the obligation thus solemnly contracted; and added 
a clause, saving all the Crown's rights. This, when 
proclaimed, excited so great a clamour in the. city of' 
London, that he again became alarmed, and gave^'Ui^^ 
unquali^ed retraction of the clause. The year afte^,^ 
1300, complaint being made in Parliament tiiat the^ 
Charters remained unexecuted, he was obliged to graitt^ 
an additional article, that the Charter shonid be reHF 
four times a-year in all the sheriffs' courts, and ttaf ' 
three knights in each county should be chosen by tbS 
freeholders, with power from the King, to ponidi' 
summarily all offences not otherwise providcKi fop^ 
against the Charters. In the course of two or thrM^ 
years, however, he openly violated the new law thwi' 
made, levying tallage and poll-tax without resistane^' 
He also appealed to the Pope to be absolved from iiie^ 
obligations which he had contracted ; but thoogli be" 
obtained a Rescript declaring all his concesmni 
void; yet, as with its artful statement of j9ie 
grounds of the declaration, their having been con- 
trary to the rights of the Crown, it added a dans9 
securing to the subjects their ancient rights, he 
never ventured to use it; so that at his death, tw^ 
years after, he left the famous statute prohibiting all 
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a.T^^tboi^t t|ie consent of Parliament, as the 
e«t law of tho land. 
Jtbough we slxould admit that the provisions in the 
vt^r, thus confirmed for the tenth time, and the 

Qii^i^i additions made to it, were but imperfectly 

Ikejgt,, that they were so often violated as to require 
cc^i^nt renewals with repeated pledges, no less indeed 
tD^. fifteea times in the next reign hut one, it is never- 
t|^^ss certain that a prodigious advantage was gained 
t^^Constitutional Government and popular rights by the 
imiSfxxx having the text of a treaty to cite, the provfsions 
of ^ law solemnly made in writipg and universally 
kijpwn, to rely upon in their disputes with the Crown. 
The Prince who now levied money without the consent 
of . Parliament, or who assembled a few dependent 
Ba^jons and Burgesses instead of the whole Lords and 
Q^jn^ons, acted avowedly and openly an illegal part, 
rod. plainly violated a known, established, and funda- 
il^gntal law of the land. It might depend upon the 
tepEJoer of his subjects at the moment, upon the force 
a^^;&if^ command, upon his success in courting and 
g^f^^g one class of men to side with him against the 
r|^,upon the courage and patriotism of the Parlia- 
rjf^iarj and popular leaders, above all, upon his own 
jiffffajisX endowments, and his credit with the country 
fjp^ aii able and successful administration of its affairs, 
-v^ther he should be suffered to break the law with 
ig^^it^, — whether he had to dread resistance to his 
cg^ressirG acts; and consequently it would naturally 
depend on all these circumstances whether or not he 
^uld Tenture upon so unlawful a course. But there 
<^ be no doubt that he was sure to be often restrained 
ipif ipaking the attempt, sometimes opposed when he 
made it, and occasionally punished when he ventured 
sit^.far. The most important part of the new^ law of 
Edward was the renewal of the provisions originally 
inserted nearly a century before, and immediately 
afterwards left out, with tiie more preobe recognition 



174 VEIB BSFEIHH OOHBTITUTIOEr. 

<^ tbe power of Parliament, and the imporiani addition 
of the Conntj and Burgh representation. From this 
period we may tcvlj say that the Constitution of Par- 
nament, as now establi^ed, had its origin ; and how- 
ever that body may have occasionally had to struggle 
for its pri^egeSy how often soever it may have sub- 
mitted unworthily to oppression, how little soever it 
may have shown a determination to resist cruelty and 
injustice, and ev^i a disposition to become the accom- 
plice in such acts, we must allow that, generally 
speaking, it has, ever since the end of the thirteenth 
century, formed a substantive and effective part of the 
Constitution, and that the monarchy then assumed the 
mixed form which it now wears. The great outline 
was then drawn; the details, and shades, and tints have 
fdnee been filled in. 

The English nation ought piously to hold in venera- 
tion the memonr of those gallant and virtuous men who 
thus laid the foundations of a Constitution to which 
we are so justiy attached. The conduct of the 
Barons in John's reign is indeed above all praise, 
because it was marked by as much moderation and 
wisdom as firmness of purpose and contempt of personal 
dancer. They had no sooner held their Council at 
St Albans, and proclaimed the Charter of Henry L, 
than the tyrant landing with his foreign troops, 
marched to lay their estates under military execution, 
and take signsd vengeance on their persons. Cardinal 
Langton, the Primate, who, though forced on the king- 
dom by papal domination, had ever shown himself a 
true patriot, stayed his progress by his peremptory 
remonstrances, and by his threat of excommunicating 
all who should engage in such a warfare, while the 
legal course of bringiug offenders to trial was open to 
the Crown. He afterwards encouraged the Barons, at 
the Council of St. Paul's, to insist on Henry's Charter, 
and excited them by his persuasive eloquence to take 
the famous oath, which he solemnly administered to 
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Hhem, that tfaej would Ae sooner than depart from this 
demand. He had abeady compelled John to promise 
the same Charter, then termed Uie Confessor's Laws, aa 
"^ the condition of reversing his excommnnication. Once 
more, in the assembly of Burjr St Edmunds, he influ- 
enced them by his eloquence, and they took their oath 
at the altar, to make endless war on the King until he 
granted their demands. Nay, when John, in order to 
gain over the clergy as a last expedient, granted them 
a charter, abandoning all right of interfering with the 
clioice of Bishops, and declaring that their election, 
though not confirmed by him, should still be valid» 
poromising, moreover, to lead an army to Palestine, and 
taking me cross himself as a pledge of his pious 
resolution, the Primate was so little to be moved from 
his principles, or duped by such tricks, that he adhered 
to the party of the Barons throughout, only so far 
gained by the Ein^ as to make himself the bearer of 
projpositions for theur consideration; and, when the Pope 
liaa commanded him to yield, he positively refused to 
excommunicate them, according to the papal threats, 
but threatened to excommunicate John's foreign troops 
unless they were instantly disbanded.* 

But as the Pope's whole conduct in this important 
affidr was wholly unjustifiable, and indeed despicable, 
and as his successor in Edward's time had no share 
in the resistance offered by the Barons, the Bomish 
advocates are fain to claim for their Church a share, 

* I feelaasiind that thia is the oamtb yiew of Langton's ooodact, aot- 
ivkfastandiiig the siiBpicion that may be supposed to rest on it from his 
having been employed by John after his Charter of the 15th July in 
fkTOBr of the ChnrcL It is certainly tme that the Primate was tendered 
mith tibe Bishop o€ Ely and Earl of Pembroke as his security to the 
"^uoDB for his promise in January to give them an answer at Easter to 
thor demands. He was also joined in the mission to the Earls of Pem- 
broke and Warenne in ApriL But his refusal to excommunicate them. 
Ids threats of ezconmranicatrng the Foreign troops, and the Pope's letter 
In March, insinuating that he fomented the dispute, seem decisive in his 
fiivonr ; not to mention that his suspension from his see by John oontUmed 
10 the end of that tyrant's xdgn. 
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not only in the proceedings which extorted the Great 
Charter from John, but also in those which rendered 
it effectual to its purpose under Edward. Accordingly, 
Dr. Lingard, while he places Langton on a leyel witb 
the Barons of Runnimede, pronounces Archbishop 
Winchelsey the author, with tho two carls, Norfolk 
and Hereford, of the great change in 1297. Nothing 
<uin be more absurd. He wholly overlooks Langton's 
great praise, of having alike opposed the encroach- 
ments of Rome and of the domestic tyrant, of having 
laced the indignation of the Vatican, refused to 
execute its menaces, and used its thunder against 
John and his foreign mercenaries — of having &owa 
fio noble a disregard of his order and its interests, 
that the bribe of the Januaiy charter fell as powerless 
before him as the threats both of Innocent and his 
Tassal, Winchelsey, on the contrarr, was ever in 
league with Boniface VIIL, obtained from him the 
bull against lay encroachments, took up his position 
in defence of the Church revenues behmd that bul- 
wark, was melted by Edward's speech and tears at 
Westminster, as much as the mere mob, to whom the 
crafty Prince appealed against his Barons, and was 
evidently disarmed by the order immediately afler 
issued in imitation of John's early Charter, so utterly 
scorned by Langton, to protect the clergy in the 
enjoyment of all their possessions, and Edward imme- 
diately took him into favour, appointing him one of 
the young Prince's tutors and Council as Regent in 
his absence. His conduct in this office has been 
extolled. But to what did it amount? On the 
Barons refusing to attend the Council's summons to 
Parliament unless the gates of London were given up 
to their keeping, Winchelsey advised that this rcqui- 
«ition shoula 1^ complied with, clearly a^nst oSm 
duty as the Regent's chief councillor. Bie appean 
throughout to have acted an interested part, prompted 
aolely by a regard for the interests of his ord^; and 
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flie whole merit of tlie great change which we hare 
been contemplating belongs to the Barons» the mer- 
chants, and their leaders, Bohun of Hereford, and 
Bigod of Norfolk.* The cler^ all behaved like their 
Primate. Edward's concessions won them orer to 
his side, and thej left the Barons and the people. 
On his sailing he, forgetting these concessions, 
ordered a heayy tallage to be levied upon their 
personal property; straightway they left him, and 
once more took part with the country. 

While Edward has justly obtained the highest 

S raise from lawyers for the great improvements which 
e introduced into our jurisprudence, we may remark 
that the two great changes which he made in the law, 
were pointed in directions not merely different, but 
diametrically opposite. The power of the Barons and 
of all landed proprietors was exceedingly increased 
by the famous statute de Donis, which allowed them 
to entail their real property, and thus to sustain the 
landed aristocracy. But the restraints upon aliena- 
tions to the Church by the laws of mortmain, tended 
exceedingly to restrain the power of the spiritual 
Barons, though they might also give some additional 
protection to the lay aristocracy. 

The conquests oi Edward had no sensible tendency 
to increase the power of the Crown. Scotland was a 
source of expense and of weakness. Wales was still 
a' greater diversion to his forces, without producing 
the least return either in men or money. On the 
Continent he was generally unsuccessful, and he found 
the expense and defence of his dominions there fully 
equal to any benefit they ever yielded him. 

• The aoBvTer of the latter to Edward, when ordered to follow him 
abroad as commander-in-chief, is well known. ** By the Eternal God, 
ftr Eail, yon either go or hang.*'— *' By the Eternal God, Sir King, I 
neitlier go'oor hang*" The Primate and his Clergy* were contented with 
« lower tone. They begged the Commissioners sent by the King to 
represent that they had a spiritual head as weU as a temporal, and murt 
first bAv« bis leave to pay their money— adding, *' We dace not speak to 
Hfyi King ourselves.*' 

N 
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CHAPTER Xm. 

TEB GOYIBBNHEIIT OF TSSQLAJSD USDEB THE 
PULNTAQENBTS. 

Thb more regular establisliment of the ParHament, 
and the more full recognition of its privileges, was 
plainly to be seen in the events of the next rei^n. 
Edward, on his death-bed, had extorted a promiso^ 
from his son that he would never allow his unpopular 
favourite. Piers Gaveston, to return from banishment 
without the Parliament's leave. That body made the 
favourite's return without their assent the ground of 
hostile proceedings against him, and his perpetual 
exile was made one of the conditions annexed to their 
first grant of a subsidy to Edward II. The annexing 
as a condition the redress of public grievances was 
now the course taken by them as a natural consequence 
of their acknowledged power to give or to withhold 
supplies. But a short time, however, elapsed before 
all regular and constitutional government was at an 
end, the Barons having, by an armed demonstration, 
compelled the King to allow tixe appointment of a 
Commission, called the Ordinances, consisting of Pre- 
lates and Barons empowered to prepare new Ordinances 
for the redress of grievances. Their proceedings, 
agreed to by the King in Parliament, nearly resembled 
those of the Mad Parliament in Henry III.'s reign; 
as their authority was plainly modelled upon that of the 
Committee of Barons then appointed. Some of their 
Ordinances were valuable improvements, especially 
that regulating the choice of sheriflfs; abolishing all 
but the ancient purveyances, and repealing the new 
and oppressive taxes on wool and other merchandize* 
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One dearly resembled the Mad Parliament's law, that 
three parliaments shonld be held yearly. The Ordi- 
nances required ** one to be held each year, or oftoaer 
if need be/' Another also resembled the former pre- 
cedent; for it transferred the whole functions of the 
Crown to the Parliament. The King was bound to 
obtain the consent of the Barons before he could either 
levy war or quit the realm ; and the Begent, in his 
absence, was to be chosen by the Parliamenl^ whose 
adrice and consent was also made necessary to the 
appointment of all the great officers of State and 
governors of the foreign possesions of the Crown. 

The other transactions of Edward II.'s reign are 
immaterial to our present purpose; but throughout the 
whole of it there prevailed the assumption that no 
matter of great importance could be transacted without 
the presence, interference, and sanction of Parliament. 
Kor is there any part of the Constitution practicaUy of 
more importance than the recognition of this principle. 
The King's deposition was effected by a Parliament 
which the Queen and her paramour, Mortimer, sum- 
moned at Westminster, in the name of the King, by 
means of the Prince whom the Prelates and Barons 
in their interest had named guardian of the realm, 
or Regent The Parliament also passed an act of 
indemnity for all offences committed during the reyo- 
hitionary crisis, and appointed a Council of Regency, 
the young sovereign being only fifteen years of age. 

The weakness of the Crown in the second Edward'a 
reign had prevented all violent measures for raising 
supplies by the Royal authority alone. But his son, 
Edward III., whose wars occasioned a great increase of 
expenditure, was frequently induced to exert the prero- 
gative which, like his grandfather, he always asserted, 
maintaining that the famous statute of 1297 had not 
validly abridged it. He contended that he had the 
right to impose tallage " in cases of public emergency, 
and for reasonable cause;" nor would he even so far 
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jMi to tlie representations of the Odnmens^ ais ta dd«- 
clare sach imposts illegal^ always adding a teiTiitg cUase 
for these extraordioary occasions. He sey^ral timeSy Hm 
defiance of the statate '' De TaUajjio non Oancederki^': 
levied a tallage of his mere authority. Ho didfla-iif 
1388, at the beginninjnr of the war which led iofyiai 
great naval victory of Biakensberg ; and moreoverfhod 
recourse to forced loans, x^nd to seizures of all the tin 
and wool of the year, the Maletolte of his grandfieKthou 
Nevertheless, the war was extremely popular witii bofih . 
Lords and Commons; both urged him to proscesteit; 
and were satisfied with his promises tliat the Mahtoitf 
should cease in two years, to which effect a stajtute teas 
made. In 1342, however, he was allowed to levf it 
for three years longer, by the assent of the Lords.and 
It' Council of Merchants, whom he had irregularly snoD- 
moned, instead of assembling the Commons. The 
Parliament suffered this on express condition that no 
such maletolte should ever after be imposed, fer 
some years he found that the grants of Parlianeot 
were a more convenient resource, and to these h^ eoUh ' 
fined himself. He yearly assembled his Parliamall» 
and obtained grants for the prosecution of the wai), 
illustrated as it was by the great victories of Crecnrin 

1346, and Poitiers in 1356, the capture of Cdauaiin 

1347, and the great sea-fight of 1360 in the Chanad. 
The consequence of this constant recourse to ParliaBMot 
Was that taxation became in some sort regulated wpaki 
a system ; and sometimes when the King had exeeeded 
his lawful authority and imposed a tax, the PariiaoBedt 
would, after remonstrance, themselves grant the saame 
duty, evidently for the purpose of preventing .aa»fllegal 
precedent, and wisely preserving the bulk of their 
eonstitutional privileges. On one occasion, inliMS, 
"when he had issued an ordinance that all laodown^ 
sliould furnish knights and archers in proportion' Ao 
€heir rental, and each burgh so much money,!. the 

^ (SbmoKms remonstrated ; when he stated the neceaakias 
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ef tlie irar^ «id the assdot of the Lor4s. Thi^ how- 
ever^ did. not satisfy the Commons; and he promised 
tiiat it^shoiild never be drawn into a precedent. Seve- 
i*^' farther remonstrances followed, and an act was 
passed, that for the future all such ordinances should 
be< deemed contrary to the liberties of the realm; and 
further, that no petition of the clergy should be granted 
without the Council certifying that it contained nothing 
af^din^ the rights of the Lords and Commons. To 
lU this the King assented; but when the Parliament 
fiirther insisted uiat no statute should be made at th^ 
petitioci of the clergy without the consent of the Lords 
and Commons, he gave their request a civil refusaL 
^ In raising men for the public service, the King, 
during the early reigns of the Plantasenets, appears 
tir have been under less restraint £an in raising 
mobey. This greater latitude arose from two causes: 
ihe pretext of danger to the State was always at hand 
*^kai the great bulk of the men levied were of the oom- 
moa people, whose interests were little regarded by 
"the Barons, Knights, and traders that composed the 
^Bariiament. Hence we can trace hardly any limits to 
tiia King's authority in calling out his subjects on 
emergencies. In the Anglo-Saxon times, and even 
nnder the Anglo-Norman Princes, the reliance of the 
Ccown was entirely upon the feudal services of the 
jfBusals with their sub-tenants ; and it was a force much 
abetter calculated for home defence than for the opera- 
iti<ms of foreign war, because it only served for a limited 
itime^ and was seldom in the field. The number of 
iMotesk which the land was bound to furnish had so 
fexoeedingly decreased from the chances in the distri- 
imtion of property, and from the neglect of the public 
<e«rvants who had charge of the musters and arrays, 
"thai they were supposed to have been ten times more 
cauJBBeroua in the twelfth than in the thirteenth centuiry ; 
5 4^d the main rdiaace of the Edwards was u{)on con- 
eiroets, for mon prop^ly equipped, made with the 
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Barons at the hire of enormous smns, as mach as one 
fihilling and sixpence a-day for a moronted archer 
(equal to thirty shillings ol our money); and upon 
in&ntry raised by mere Royal authority in the conn* 
ties. It was indeed understood that no man could be 
compelled to leave his county unless in ease of invasion; 
but pretexts were never wanting of such threatened 
dangers; and it was often urged that the interest oC 
the people was rather to fight at a distuioe than have 
their homes ravaged by the war. Not only fighting- 
men were tibus pressed into the military service of the 
Crown, and vessek to carry troops alnroad, sometimes 
all the shipping to be found in any of the ports, with 
as many seam^i as were wanted to man them ; but 
wcMfanen and artificers were swept away in great 
numbers and exposed to the perils of war. Thus near 
400 of these were carried ovw to the aege of Calais 
in 1348. As many as 1,100 vessels were seized in 
this manner and used by Edward IIL before the battle 
of Blakensberg. When, in 1346, before Crecy, he 
issued the ordinance which has been mentioned above, 
the Commons complained of the practice as regarded 
levies of men, inasmuch as the landowners were affected 
by that proceeding, and not merely the peasants. An 
Act was in ocmsequence passed forbidding the carrying 
of any man out of his county in future, excepting in 
the case of actual invasion. 

^ Such was the struggle always maintained in those 
tunes between the Crown and the Parliament, that is, 
be^een the Sovereign and the great and little Barons 
and the mercantile dasses, then first rising into impor- 
tance. There were many infractions of the laws made 
to protect the subject, many inva^ons of the constita- 
faon as it was allowed to stand upon the provisions of 
the Charters, and the statutes confirming and extend- 
^^ *l^<we Charters. But the progress was steadily 
»»«ng towards a more exact observance of the law, a 
«aoro aecure enjoyment of p<^ii]ar rights, and amoro 
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strict limitation of the Boyal auAoritv. The reign of 
Edward III. was distinguished, as we haye seen, by an 
additional statutory declaration of those liberties and 
those restraints, both as regarded taxing and the 
levying of troops — ^if indeed the latter enactment be not 
rather to be regarded as a new chapter added to the 
rights of the people and the hmitation of the King's 
power. Anotlier statute in his reign regulated mi 
defined the right or abuse of purveyance, that is, the 
exaction of provisions on the Royal journeys. A third, 
made in 1351, by what has been in c<msequence called 
the Blessed Parhament, abolished the fanciful heads of 
the old treason law, and confined that offence within 
known and narrow bounds, which it has, in the fuither 
progress of legislation, never materially exceeded, 
unless for short periods of time. 

Hitherto, in tracing all the braaches of the Consti- 
tutional progress in these tliree reigns, we have been 
upon well-known ground; but if we proceed further, 
and inquire into the constitution of Parliament, as re- 
gards the mode of its election, and the course of its 
proceedings, we are involved in extraordinary difficul- 
ties. The ancient authorities, for the reasons stated in 
Chap. X., are either silent, or give us very meagre in- 
formation on those most important matters; and we 
know little more for certain than the result, without 
being able to ascertain the steps by w&ich it was attained. 
Thus, though we know that the whole Freeholders, first 
the tenants in oapite, and afterwards, but at a period 
unknown, also the sub-tenants of the Crown,* chose 
the Knights of the shire, we are httle able to tell how 
the Burgesses were elected. The probability is, that 
all the Surghers in each town had a voice; but we 
cannot say what regulated the issuing of the writs to 
the different towns, and whether this depended on the 

* Vr. Hume erroneously thinks that the statute 7 Hen. IV. gave rear- 
Tsssals their right of election ; bnt both that and the statate 11 Hen. IV. 
evidently assume that they already poBsessed it. 
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some towns to eead representatives, and of otiiera iio.pQ. 
excused froin the burden, as it was thea considere,4»,iup^, 
consequence of the obligation .to . pay the memb^, 
wages during the session* So we are left in, SKVI^t 

• doubt as to the right of the Barons^ All Prelates k^^. 
seats in Parliament by virtue of their episcopal har(up(T^^ 
ies ; and all who held lands by tenure of barony. Ii3j^; 
right to sit. But how these were distinguished &QFIt 
the lesser Barons, the freeholders, and how far/^p^. 
King could withhold the writ, as well as how he wa9 tp'- 
distinguish the classes of Barons, we are imperfectljr.^ 
informed; only we may afiirm, that a large discretia^;, 
in this respect appears to have rested in the Crq^4i«, 

. --^Agidn, mitred Abbots had seats at first as well a^; 
Bishops; and their right to sit only ceased upon tl^j^' 
dissolution of the monasteries in Henry VIIL's rdigo. 

Beside Barons, lay and clerical, the Judges' a|»a 
Friyy Councillors were also summoned to Parliameiit^* 

. and formed part of the upper or Lords' house wh^* 
this was separated from the lower. They at first,;^' 
and voted as well as attended; but at what period th|^^ 
ceased to be component parts of the Lords' liouae,,ajWf^j 
began to attend as assistants only (which the J.u^^^ 
do still), we are unable to say. ,.. . 

The number of the County members was general^, 
two firom each shire; but in the 11 Edward I^Jow:^, 
were chosen. The Burghs were, about the san^ei^. 

. period, not more than twenty : each of which chose tyi}k\ 
members. In the reign of Edward III. the Bui^ha^ 
amounted to one hundred and twenty, and continued oT 
this number till Elizabeth's time. ^ 

The precise period at which the Commons first sal. 
apart from the Lords is equally unknown: indeed* it it. 
perhaps less known than any part of the Parliampnt^j 
history. It can hardly be supposed that the differeiAy 
orders ever sat together after the Burghs sent niei^.^ 
bers^ At first the Anights sat, in all probability,^ ^^l 
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dfk ^Biii-oiis, 'aM 'hfblrwards trith tbe Commons. That 
ifileatly tim^s the separation of the orders, and even of 
dMfotent menArers of the same order, vtba frequent, 
tSSrift i^ertiains clears proof In 1282 the members for 
tdii^s north and south of Trent met in different parts of 
ttelLlhgdom, and each came to separate resolutions as to 
8^[>hfr. 'In 1360 the Commons met in as many as five 
dfflOTent places. ITothing can. more clearly show that 
t{^j[]^n)ose in summoning the Commons was to obtain 
gi^ltits from them of supply. The clergy met in Con- 
vd^Cion, and taxed themselves in their separate 
cKaracter. The Prelates who attended Parliament 
fSirttJed an entirely different body from that properly 
r^resehting the Church; they sat as holding their 
l&di^ and their bishoprics generally by the tenure of 
bis'Oiiy, and in this respect were exactly on the same 
fooSttg with the lay Barons. 

^'The Comtnons only by slow degrees obtained a 
hA equality with the Lords; they were admitted 
^^tjaRy to an equal voice upon the greater con- 
S^9 of the State. All questions respecting the 
sSds^ssion to the Crown, the guardianship of the 
imjeiiit Sovereign, the Royal marriages, treaties con- 
cSpwng the foreign possessions jOf the realm — ^all 
questions, indeed, that did not immediately con- 
cfni the imposing of taxes or regulation of trade — 
atrpear to have been confined to the cognizance of 
toe Lords. But the Commons occasionally took 
tfiei opportunity of a difficult crisis to interfere, 
ai'/frst only with their assent, and in support of 
tlib prevailing party in the Lords, generally by 
an almost unanimous resolution; and in the time 
clP'^e first Hantagenets there are few instances 
cteren this interference. The ordinary course of the 
OSown was to consult the different orders upon different 
nbitters; and no one order was held entitled to have its 
Bsjient asked as necessary to the pasans of any bill that 
dd^uot affect its separate interests. The whole were 
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^iily understood to be oonsiilted of necessity on matters 
affecting tiie whole^ and the Commons hardly ever npon 
Ihe hieher affairs of State. Thus the Lords were 
entided to refuse their assent to bills affecting the 
Peerage or Prelacy, and generally on the ardua rtgni, 
and the Bnrgesses on matters affecting trade. Bat the 
Commons ware not entitled to be heard on measures of 
the former description, or the Peers cm those of the 
latter. Thus in Edward IIL's time a duty of 2$. 
timnage on foreign wines, and 6ii. in the pound on 
goods imported, was granted by the Citizens and 
Burgesses only, the consent of Ihe Lords not being 
held necessary, as they were not sspposed to be 
interested in the matt^. Edward attempted once or 
twice to carry this notion mndi further, defending his 
imposition of duties on foreign merchandize upon the 
pretext that it was paid by foreigners, and did not 
affect his English subjects. But the Parliament 
remonstrated, and generaUy obtained his consent to 
abstain from such impositions. 

^ Another course was more than once resorted to by 
him npon the same principle He would assemble eiko 
class, as the foreign mercmants in London, ^^nd a<^ an 
increase of the duties imposed by Parliament^ in 
oonsideration of granting them certain commercial 
privileges. They agreed; and he then issued write 
to all the towns that he might meet the members 
from each and offw them the same prinleges on the 
Mme conditions. They met in an irre^nlar kind of 
Parhament, and very wisely refused his offer* 
Another proceeding of his was liable to less objection, 
toough It would at this day be deemed very inr^ular. 
Me would assemUe the Lords and obtein thdr 
approval of some measures, or the Lords and Enighte 
of the Shire, or Deputies from the merchants, and 
«nus fortified would hold a Parliament and propose the 
wutothem. But it was also usual to hold assemblies 
w ttie Lords apart frmn the Commooi^ and these were 



TDfE AXD UAStam «V WCOJOatB PIBUAMBNTS. 187 

termed Councils rather than Ftriiaments. K any of 
the Commons attended, they were there only in uieir 
capacity of great officers of State or Privy Conncillom; 
and it could bnt rarely happen that these offices were 
held by any bnt the peers, lay or ecclesiasticaL 

The time of holding Parliaments was, as we have 
seen^ early the subject of legislative enactment In 
Henry III.'s reign, in Edward I/s, and in Edward IL's, 
provision was made that Parliament should be holden 
yearly at the least In Edward III.'s time a new 
Act was passed requiring a Parliaooent to be held 
cverv year. 

When the Parliament met there wa5 generally an 
adjournment, to give the membezs time to arrive. The 
CnanceQor then explained the King's reason for 
assembling them, and directed each order to go to its 
own chamber. Two committees were then appointed 
of what was called Triers — that is, to examine and 
decide on petitions. The Lords chiefly occupied 
themselves with such subjects, administering justice in 
the last resort, deciding cases when the Judges 
differed or thought they had no authority, and grant- 
ing relief gener^Iy on tiie appUcation of parties. The 
number of petitions presented is said to have been 
enormous under the first Flantagenet Princes after 
Magna Charta. It is related that a practice grew up 
of kwyers getting counties to elect them, and then 
surreptitiously intruding the claims of their clients into 
Petitions or bills of the Commons, which thus appeared 
to back those claims before the Lords. This led to the 
statute prohibiting lawyers from being chosen knights 
of the shire. There was Httie chance of the merchants 
and otiiers in burghs returning tiiem. 

All propositions in either House took the form of 
Petitions to the King for his order, assent, or edict, 
which thus had the force of law; and at the close of 
each session, the* Clerks of the Chancwy reduced the 
«ehole to the form of Statutes, which were then seat 
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to the Judges for their guldfi^nee/aoid itojAe^ I 
of Counties for general pablieatioQ.' But k linis aftda 
happened that the matters in the bills undmraiii^ 
great alteration; that thid Kin? caused tfaa rediiess 
which the Parliamefit bad sou^, and which Jie-lad 
promised them, to be omitted in the statute;" aodthidj 
the clerks themselves, from carelessness, ignnmiee^ or 
smister motives, changed the terms of the l»«i c3^ 
also constantly happened that as soon as the npplieff 
were granted Parliament was dismissed bypmn^^ 
-tion; the promised redress was forgotten; aaditkv 
King's officers and others, whom the Aets coBNiaHi^^ 
to do certain things, entirely disregarded the cobv* 
mand. Indeed, the King even claim^ a right te at^r 
in his Privy Council the provisions of the Aete thafr 
had been passed during the session. These aboscis^' 
which never could at any time have beea the lasvi 
were complained of, and regulations were macUitb 
prevent them in future. The Commons requred flia^ 
all enactments should be put into their finals. shape 
before the Parliament was prorogued; and ia^54rit 
statute was made strictly forbidding any idtsnUM 
whatever of an Act after it had been made, withodtf Che 
consent of both Houses. It was not so eaqr- to ^taipd 
the strict execution of the laws made, andweineefc 
with (Constant complaints of their being inoperative. !«> J 
It is remarkable how the careless manner, cf.fpnii 
paring Acts of Parliament has been handed '^daol 
even to our day. It is a remnant of the ** <ddea4oBBs^ 
and of the practice of leaving everything to tfaecUblj 
that there is at this day so very imperfect a mf^aaSaf 
against careless or wilful error, er alteratioiv ]&4^' 
most important of all records — that of the atatatauel 
the realm. There is no true record, no mmtiMJ sA 
even bills being read as often as the law of H u rB aiuhafe 
' requires, nothing except a mere note of the efettocl 
the Houses; and when an alteration is made ia nUSk 
by one House, it is made on an nangBed ' 
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lately ?arbse^ in :thi& m»jk Md gaYe rise to nrach 

^^Sbe-imsfiefrfboi pvoviaiofi made in ih&, old Acts for 
(ttn^yk^.iotO'eieqt the avowed intontioa of the legis- 
tettiird'iKwdL Imowa. Thus whea an aid, or a talU^e, 
QraendbflMiy was ^ntedi the machinery for raifiiog it 
i^ kfi; undesoribed. A tallage was m fact a pro- 
peiil]^fittxv and the Act grantiog it ^Te iu a few unes 
wdifiti it takes bow a hundred pages to describe. The 
wtelei^aiaiuier of levying the money (a tiling fully as 
inpmtuA to the su^ect as the amount to be levied) 
irai > left' in the J^g's discretion. The greatest 
oplireaaion having been suffered in £dward II.'s time 
fcain UsAsoUectors, Edward III. fell upon an expedient 
iRhidafsgave tery great satisfaction to all, though it 
jmai eeStainly «i unauthorized act of legislation in 
itsellb«'he appointed commissioners to compound with 
<kadh isoimty and each town for the amount which 
ti^ffeshoi:^ pay towards the tallage or subsidy 
Aieriiad; been granted in general terms by the 
SUdiaBatet. 

oxfWlMA the King dismissed, prorogued, or dissolved 
IhifiinliaxiiamcaDt (and it seldom sat more than one 
ieaoDB)} i committee was sometimes appointed of the 
Lor<bf io sit during the recess, for the purpose of 
Sno^b^-rihe judicial or administrative business which 
lHid)lpi£y)sd too bulky to be despatched daring the 
iijfimkptitM time being always very short during which 
QBMMnn&t was kept together. Abuses arose out of 
tjjhfjpffaoliee, the committee assuming powers of n 
h^lislatiw .kittd;' and another practice of a far worse 
if^uSLHiaa resorted to in troublous times, of which 
ioe ivMreeen^ready two instances under Henry III. 
tedofijlwstrd IL, that of delivering over the f rero^a-. 
fireutfi[)Aie. Crown and the legislative power of ParGa- 
iUdb^ iD':'«i. «efect opmmittee, always composed, like 
i|fifcY#cltMn'iCemmitteei (^ Lords only. 
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Tlie eolistitiition cf Parliament appears to* hare 
nndergoiie little or no alteration from the time of 
Edward III.; but its fanctions became gradually better 
defined. The authority of the Goounons was pretty 
regularly on the increase; and the privileges of its- 
members became more fully secured. In the tmv 
bulent reign of Eichard II. the Lords al<me gaire 
absolute power to the Duke of Gloster during the 
Eiing's minority. But the Commons carefully looked 
after the pubHc expenditmrey required to have the. 
inspection of the aceoimts, insisted on the supplies 
being enrolled, in order that the expenditure mt^ be 
better examined, and only granted a subsidy on 
finding that eyery thing had been r^ularly carried on. 
This was in 1378, and next year the Eang offered to 
produce all accounts ; when the Lords chose a com- 
mittee of their number to examine even his. household, 
expenditure. The Parliament haying now required 
that the ministers of State should be chosen with their 
ccmsent, and having imposed a poll-tax, the well- 
kBown insurrection of the eonmion people imder Wat 
Tyler broke out; and the sufferings of the villeins or 
serfs, the bulk of the people, excited such fury that 
the King granted a charter of emancipation to appease 
it. The aristocracy immediately revoked this grant* 
The Commons now required, for the first time, the 
removal of on6 obnoxious minister, — Suffolk, the 
Chancellor: the King said he would not at tiieir 
desire displace the meanest scullion in his kitchen* 
He waa^ however, forced to yield; and Suffolk was at 
first dismissed, then impeached. The Lords now 
appear to have usurped the powers of the Govern* 
ment, which they handed over to a committee of ^eir 
number, creatures of Gloster, with legislative as well 
as executive authority, as in Henry III. and Edward 
IL's time. This happened in 1386, and the next 
Parliament was devoted to that ambitious Prince. 
The Commons, however, suddenly took part with the 
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King,* protected him in his resumption of tho Royai 
attthority, and even after his murder of Qloster, 
helped him to pass the statute of Froyisors, which 
finally excluded the papal })Ower, and established the 
Boyal authority in all ecclesiastical appointments; and 
thby gave him both a subsidy for fife, and appointed 
a committee of hk creatures, rested with supreme 
legislative powers. The result is well known; ao 
universal disgust was excited by a revolution which 
changed the government into a despotism— a revolu* 
tion, too, effected by the people's representatives, and 
for the benefit of a Prince whose life was as disreput- 
able and base as his capacity was mean. Henry of 
Lancester was enabled to dethrone and murder him; 
and that family reigned for two generations peaceably, 
for a third with constant resistance and various 
fortunes during a desolating civil war. But the 
infirm title of the Lancastrian Princes, although sup- 
ported by the universal consent of the country, and 
backed by the great talents of the first and the 
brilliant victories of the second monarch, was in that 
early age a source of such weakness, that none of 
them ever ventured upon any excess of the legal pre- 
rogative ; all of them were £a.in to await the will of 
their Parliaments for grants of money, and all of them 
suffered the privileges of Parliament to grow up and 
be consolidated. 

Thus Henry IV. was no sooner seated on the throne 
than a Parliamentary declaration was made, that all 
transfer of the supreme power of legislation to any 
committee of Parliament was illegal. The interference 
of the King in elections, which had first been practised 
by BicHard II., was complained of as soon as the 
importance of the Commons came to be partially felt; 
and the sheriff was restricted from exercising the 
power he had hitherto assumed of returning persons 

* Kotbing can be more obscare and more defectiye than the acoounts 
which have reached us of all these sudden changes. 
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not chosen by the true majority of votes. Moreover, 
the Commons now began to interfere with all parts of 
the administration, and to insist upon being consulted 
on other matters as well as on questions of taxation. 
They were allowed to have freedom from arrest, though 
an Act to declare this immunity was at first refused, 
and only granted in the reign of Henry VI. They 
claimed freedom of speech; and on the sentence which 
had been passed on Haxy, one of their members, in the 
last reign, for words spoken in Parliament, being now 
reviewed, a complaint was made of the Speaker 
making verbal speeches to the Lords and the King — a 
practice, however, which has been continued to our 
time, and which gave rise, within my recollection, to a 
formal motion against Mr. Abbot, supported with great 
ability, and characteristic and hereditary love of liberty, 
by my excellent friend Lord William Russell, — that 
Speaker having taken upon him to pronounce an 
opinion against the Catholic question while addressing 
the Throne at the close of the session. The false 
entries made after the end of the session were again 
complained of, and it was agreed by both Houses thatj 
these should be in future made in presence of a joint 
committee. Grievances were regularly stated, and 
redress promised, previous to any supply being granted. 
The King was even obliged to send out of the country 
on one occasion persons distasteful to the Commons, 
among others four foreign attendants on the Queen, 
and against whom the King vowed that he knew lio 

f round of complaint whatever but that the two houses 
isliked them. About 1401 a most important step was 
made by the Commons. They required that in each 
grant the appropriation of the money should be deter- 
mined; to which the King assented, excepting only 
such moderate sums as might be left at his free disposal 
The brilliant career of Henry V., and his marvellous 
achievement of nearly conquenng France, and obUun- 
ing the French crown, which a singular combination of 



PABLUMBNTS OF HBITBT IT. AND V. 193 

accidents, aiding the gallantry and skill of his military 
operations, enabled him to perform, while it gratified 
ine vanity of the nation, and made his wars as popular 
as they were pernicious to the country, had no effect 
whatever upon the balance of the constitution. On the 
contrary, while he always obtained his resources from 
the grants of the Commons, he treated respectfully 
their complaints ; pledged himself that no alteration of 
the statutes, when made, should ever be permitted 
without their consent; and, what had never before 
been distinctly admitted, and what was directly 
contrary to the imderstood rule and practice in the 
time of the Edwards, he agreed that no statute should 
have any force or effect without their express assent, 
although they granted him the tonnage and poundage 
for his life— a thing never before done except in Richard 
XL's reign, and on the eve of his usurping absolute 
power. Henry laid before them his negotiations with 
the Emperor Sigismund, and he applied to them for 
interposmg the security of Parliament to the loans 
whicn his wars obliged him to contract — a precedent 
now first given, and unfortunately followed afterwards 
to so ruinous an extent. 

To his unhappy son he bequeathed the crown of 
France as well as England ; and his quiet inheritance 
of both would have been ensured by the great genius of 
his brother, the Duke of Bedford, if anything could have 
maintained such a conquest, or anything could have 
quieted the English Barons. But beside losing his 
foreign dominions, this ill-fated prince was doomed to 
pass a life of thraldom, of deposition, of constant vicissi- 
tudes, while his kingdom was torn by the most violent 
factions, and his people became a prey to all the 
evils of civil war. In the earlier part of his reign, 
indeed, he was only nominally on the throne.. 
From his accession, at nine months' old, to the age of 
twenty-one, he ha.d little or no power. The regency 
was committed to a Council and a Protector by a 
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resdotioii of llie Lords, without any interpoiiGoii 
whatever of the Oommons. Thirty»two yean after- 
wards, when he had fallen iato a state of mental 
alienation, the Lords alone appdnted a eommittee of 
their number to visit him, and ascertain his aqpaeity; 
and on th^ report an Ajct was passed appoistiag « 
Frotect(Mr. He recovered his reason and his aoAoriigr 
some time after. He agaun fell ill, when the Commons 
went no further than to request that the Lofds would 
provide for the emergency by appointing a Protector. 
They named York accordingly. He required as a 
condition to his accepting the place that fajs authority 
should only be determuied by the King in Parliament, 
with the advice of the Lords Spiritual and TevporaL 
By the Lords alone, then, was the defect of the Royal 
authority supplied ; and ^ey named the great cffioom 
of State, as well as the Protector, without any interfere 
once of the Commons. On one occasion, whfle H«nry 
possessed his authority, ilie Commons, who never were 
consulted on suA high questions, uidess when a grant 
of money was requii^, or a statote was to be pnssgd 
r^uladng the administration of the govemoieBti^ 
gelded to a popular clamour wholly groundless, and 
impeached a minister, Ssffolk. The sentence of ban- 
idunent was not pronounced by the Lords, but by the 
King alone — the Lords protesting that it was his not, 
not thrira. The mob, as is well known, dissatiafisd 
with the punishment, put him to death. To speak ef 
this pmod, therefore, as one of the least authoi^ 

2»on questions rehUing to the Begency, or indeed to 
e powers of either house of Parliament, seesis one af 
the wildest and most nnrefleetmg errors that could be 
committed. Nevertheless, in &e discusuons on the 
Kegency , 1789, no precedents were made more the a«b- 
joct of reference and argument than those furnished bg^ 
this troublous reim: a smgalar proof of the mine 
attadied to precedents, and the dispoation blind^te 
consult 1iiem{ 
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' In some reiq>ect3 tlie Commoiis made progress dnriog 
(^se times. They obtained that Parliamentary recog- 
idtion of the privilege to be free from arrest which 
H^uy y. had refused. They likewise were allowed 
to pass statates regulating the modes ol election and 
'pts^enting false returns. Early in this reign, too, the 
qnaiifieation of forty shillings was fixed to the right of 
fotmg for knights of the shire, — ^an encaroachmeiit 
certainly upon the rights of freeholders, bat a clear 
proof of the growiog vake attached to a seat in the 
lower Honse. 

The conduct of the Pariiament, both Lords and 
Ck»mnoDfi, in the times of which we have been treotii^, 
waa aa bad as possible in all particulare sare what 
velailed to their own privileges. The nation can never 
be snffioiently grateful for the steadinesB with whidi 
ikey then persisted in establishing their l^islative^ 
fights, and tiieir title to interfere in the administaratioa' 
«f pnUio affairs. But their wh(de condsct towards 
indiviiittals and parties, the use they made of their 
p9w^, was almost always profligate and unjust in the 
greatest possible degree. During dl Richard IL's 
re%n, all Henry VI.'s, all Edward IV.'s, and Richard 
in.'s, up to tiie accession of Henry VII., they blindly 
Miowed the dictates of the faction which had the 
<ifper-hand— the prince whose success in the field had 
dfrfsated his competitors, the powerful chief whose 
Butliority prevailed at the moment. The history of 
iheir proceedings is a succession of contrary decifflons 
«tn the same question, conflicting laws on the same 
tide, attainders and reversals, consigning one day all 
^e adherents of one party to confiscation and the 
se&ff^, reinstating them the next, and placing their 
adversaries in the same cruel predicament Thus, in 
1461, on Edward IV.'s victory, they unanimously 
attainted Henry VI., and all his adherents, mclading 
136 knights, priests, and esquires, as well as princes 
and peers, and declared ail the Lancastrian prinees 
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usurpers- A few years after both' Edward TV", knd 
Henry VI. were actually prisoners at o»e and'^flt^ 
same time. The next year Edward, who had ^ttdS 
regained his freedom and his crown for many raSteffib,' 
was fain to fly the realm, when all his adherents^ wfei^ 
attainted without exception. Richard III., A6tMtIi^' 
standing the unusual horror excited by his tnanifbtd 
crimes, after a few months wearing the crown, wliicM 
he had been offered by many of the Lords and sokii^ 
citizens and gentlemen, but by neither house of tk^ 
legislature, found it quite safe to assemble a Parl]aiii^<4 
which at once recognized his incurable title, and 
attainted all his adversaries. When the Earl of Bifitii 
mond defeated and killed him at Bosworth, and todk 
the crown offered him by the soldiers on the field of 
battle, the Parliament immediately reversed afi'thid 
attainders of the Lancastrians, and declared the princes 
of that house to have been lawfully seized of 'tb6 
Crown. Nay, the Commons settled tonnage tod 
poundage on him for life. They however added' a& a 
Idnd of condition, in which the Lords concurred, aifii 
to which he assented, that he should strengthen i& 
confessedly bad title to the crown by mfiiri^ilk'^ 
Elizabeth, the representative of the York family. At 
the same time, partly as a measure of finance, somewhat 
inconsistently with their opinion of the York title, they 
attainted, that is, confiscated, thirty of the York party, 
on the unreasonable and indeed unintelligible eround 
of having been in rebellion against Henry when ne was 
only a private gentleman. Earl of Bichmond. But it 
is to be observed that the statute limiting the crown 
to Henry and the heirs of his body, was made by the 
assent of the Lords at the request of the Commons. 

Except in these Acts, in requesting Henry would 
marry, and in obtaining from Kichard III. a declara- 
tion against the legauty of the grants extorted by 
Edward IV. under the preposterous name of benevo- 
lencesy the Commons never interfered in State aSiEurs, 
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^cssions, regfndess or appoiatment of protectors, 
4wqff thq^o Utter Plantagenet reigns, any more than 
l^f^iEad done in the earliest periods of the family's 
iwfi^jfi Rictiard was chosen Protector by the Council, 
a^ I^o0tf9r Jbad been named with a Council of Regency, 
QJ^\^^nfSJ y^'^ decease^ by the Lords alone — ^as Henry 
{^yC^had been by the Lords, when they declared Richard 
ll^i. dethroned — ^as Richard of York had been declared 
^^ by, the Lords alone, heir to the crown on Henry 
^f/& 4^008^0. The Lords too declared Edward IV. 
]^g. afteip the battle of Barnet. The aristocratic 
%gi of .the government is safficiently proved by these 
Pt^mgos ; bj the power of the Barons, which disposed 
(tf the crown repeatedly in the field as well as in 
P^liament; by the arbitrary authority occasionally 
€Oiif(»rred upon committees of their own body. It was 
oply by slow . degrees, and after the Crown had 
jjflffc^ded in curbing the Baronial influence, during the 
^fjffit period of our history, that the Commons could be 
pa^ tp h^Ye obtained their full equality with the Lords 
ip^; the fr^me and practice of our Constitution. To 
l^p^oBrth period, the reign of the Tudors, we now 
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CHAPTER XIV, 

THH CK)TBBIIHBirr OF BKOLAHD 131CDBB THE TUPOBS. 

Nothing in the history of Government so stroiigly 
illustrates the position, that the tyranny of rulers suid 
the liberties of their subjects depend still more apoB 
the manner in which the people and their leaders act, 
and as it were work the constitution, than upon the 
frame of the goyernment itself, as a comparison of oar 
history under the Plantagenets and under the Tudonu 
The powers of the Crown and of the Parliament, the 
political institutions of the country, its mnnimpal as 
well as its organic laws, were the same under the two 
lines of Princes ; nor had any event happened, excepfd 
the destruction of the ancient nobility, to arm the latter 
family with a force not possessed by the form^ raoe; 
and that important event had not taken place all «(» 
once, by any sudden revolution, but by a series of eivil 
wars, with their consequent attainders and confiscationSj 
which left hardly any of the old baronial families, and 
substituted in their room a number of new ones, neither 
possessing the same large domains, nor enjoying the 
same influence over their vassals, nor holding the same 
place in the public estimation. The great diminutioa 
of aristocratic power, that is, of the feudal aristocracy^ 
thus occasioned during a century, from the reign <rf 
Richard II. to that of Richard III, had not materially 
increased or confirmed the power of the Sovereigo, 
partly because of the infirm title of the House of 
Lancaster during the earlier portion of the period, 
partly because of the constant struggles of the King 
lor his crown with one party or other of the Barotis 
during the remaining, and greater portion of the tiiq^. 
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But when Henry YII., by his marriage with Elizabeth 
of York, put an end to the contest of the two Roses, it 
was of great importance to the Royal authority that 
the feudal power had ceased to be formidable. Never- 
theless, no change whatever had been effected in the 
fundamental principles of the constitution from the 
time of Edward III. — ^hardly, indeed, from that of 
Edward I. — as far as the extension of the prerogative 
was eoncerned ; and the progress of the constitution 
had, since the decease of Richard IL, been altogether 
in the opposite direction, of confirming the rights of 
Ptoliaanent, and extending the influence of the Commons 
owet the administrati<m of public affairs. The Tudors, 
Ikowever, reigned with a more absolute authority than 
iheir predecessors had possessed. 

The better title of these monarchs no doubt contri* 
Irated much to their increased authority as compared with 
that of the Flantagenets, who immediately preceded them. 
But they owed still more to the state of their finances. 
Almost all the concessions which had been obtained 
frem the Crown for the last two hundred and fifty 
7«ars, had been extorted by the pecuniary difficulties 
in which the successive princes were placed, first, from 
tlie defects of the feudal policy, throwing the Sovereign 
upon the resources of his land revenue and the services 
of }m vassals, afterwards from the expensive wars 
carried on upon the Continent. Henry VII. was the 
fest of our kings since Henry III. who ever lived 
within his income. His avaricious habits incUned him 
to rigid parsimony. When the grant of tonnage and 
poui^age for life was made to him, he found uiat he 
cotdd gratify his propensity to accumulate without 
having recourse to Parliament for supplies; and he 
only appUed in 1504 to that body for the feudal 
aids on knighting his eldest son and marrying his 
eldest daughter. So little, however, was he in want of 
then^ liberaKty, that he accepted but £30,000 of the 
-£40,000 which they granted him. The treasure 
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i¥hich he left enabled his move > hnSisttit and • spond;* 
thrift Buccee^or to go on, if he had 4k> chosen k> do; 
for some years without a Pariiament. Thus, had it 
not been for Perkia Warbeek's rebellion, which gkfe 
room to forfeit the estates of those attainted for ad^ 
hering to him, there would hare been no ParliameiA 
a6sen]ft>Ied from that which ratified Henry Yll/stiCle^' 
in 1485, to that which he oalled in 1504 for a sp^ial' 
purpose, nor from that till his son's in 1517; Mud'at 
the Parliament of 1494 only met for a few days, en^ 
account of the rebellion, and that of 1507 for a 19ie' 
period, these two princes might have ruled without any 
national assembly for a period of above thirty yearsi 
But a comparison of the number of Parliaments caltod' 
by the Tudors and the Plantagenets will set this in a 
very clear light The first three Edwards reigned 105 
years, and called 119 Parliaments. The fire Tudors * 
rdgned 118 years, and called only 58, not nearly half 
the proportion. The whole Plantagenet reigns from 
Edward I.'s accession to Richard III.'s were 205 y^arcr; ' 
and there were called 193 Parliaments. ETenifw^' 
deduct the several Parliaments held in the same jetis^'f 
and take it by years, the Plantagenets held Pai^a^ 
ments in 130 years of their 205 years' reign; the^- 
Tudors only in 56 years of their 118. Edward IlL 
held 53 in the 50 years of his reign ; Edward I. 49 \n 
35 years ; while Henrv VII., in 26 years, held but f f 
Henry VIII.,* in 37 years, 21; and Elizabeth, in 48 ' 
years, only 13. 

But the conduct of the Parliament in the reigv^f 
the first Tudors presents the most degrading ana.A^^ 
ir.o$t disgusting spectacle which oor history has tar' 
record. The successive Parliaments in Riehard li.^ 
Henry VI., and Edward IV.'s reign were sabservietir 
to the faction of the day, and committed violenea bf- 



♦ These numbers are taken from the Statute Book, which omits t,. ~^^. 
Parliaments; but the proportions are probably not varied by such omis-' 
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vg^dasafe. uponirhaitever party happened to have lost 
ibi anperikwity ia the field. But it is more offensire 
1^ liU feeliflgB of honour^ and betokens a baser spirit, 
Wirather.a more complete want of all spirit, that the 
s^e^ibody^ without any revolution having happened in 
^b^'^tatet to inflame men's paasions, or any physical 
{QiqeebaTmg been actually impressed upon it, should 
^ the whole of a long reign have made itself the 
Bij^remting instrument of whatever oppression a fero- 
qjl^iia tyrant could devise for gratifying his cruelty, his 
lasS^i or bis caprice. Upon one only occasion can wo 
p^fi^ve any disposition to resist Henry VIII. : it was 
1^1^25, when he attempted to levy a tax, and after- 
vf^urds a benevolence. The clergy, whom he first 
i^jtt^ehed, excited the citizens of London to object; and 
t^e Parliament remonstrated, first against the illegal 
QPPcQtion of the tax, afterwards against the demand of 
si.;benevolence, as against the statute of Richard III. 
Nevertheless, the Ring obtained what he sought, forcing 
m^.jb> compound for fear of violent treatment; and 
iv^sti^ whaltever was taken to make those answerable 
Tvk# were the instruments of his oppressions — ^those, for 
initance, through whom Henry sent an alderman of 
I^cyodon to serve in the Scotch invasion, as a punish- 
i^tf^ for reusing to contribute. 

nLet us, however, enumerate some of the statutes 
w^ch were made, and which were immediately acted 
ii^#a:in defiance of all justice and all principle, though 
not of law. 

iiltiMBA made treason to deny the King's supremacy, 
tl^gh two years before this notable law, to assert it ' 
il^d have been deemed rather insanity th^n wicked- 
n^ Under this act Bishop Fisher and the famous 
^ XhomsA More both suffered death. It was made 
trMson for any person to marry the King after lead- 
ing an unchaste hfe in any respect. To have any 
crifiiinal conversation with any of his reputed children, 
wSlh his sisters, aunts, or nieces, was in like manner 
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made high treafion. The marmge wi& CatiberiiM 
was deelared invalid in the face of the whde £eu3U of 
the case; and the marriage with Anne Boleyn and tim 
legitimacy of her issne were declared by law, with tim 
penalty of imprisonment and forfeiture against ail who 
refused to swear to it, and of death against all who 
slandered either the Soyereisn's or their issue. Then^ 
when he tired of Anne Boleyn and put her to deab 
by a mock trial, the Parliament declared tiiat tho 
same marriage had from the beginning been void, and 
the issue counterfeit or bastard. Not only did ifaia 
servile body gratify all his caprices in respect of hii 
wives and progeny, marrying and unnnrrying faini, 
legitimatizing and bastarctizing his issue, at his nod ; 
but in settling permanently the order of tiie suoeesaios 
they allowed him to alter that order, and to entail the 
Crown at his pleasure; and thus gave him a power of 
Asturbing the realm, of plunging it once more into aH 
the horrors of civil war, the security from which h 
really the only benefit, except their share in the Befor- 
mation, that the country owes to the Tudora Thfib 
full gratification of his rapacity was in part owine to 
their timid servility, in part to their religious zeaL Bv* 
how great soever may have been the benefits derived 
from suppressing the monastic orders or the exclusioii cf 
the Abbots from Parliament, it must be allowed to haye 
been purchased at a high price, when we reflect, firal^ 
on the wholesale confiscation oi the property belonging 
to nearly 900 bodies, beside above 2,300 chaBtriea 
and chapelries; next, on the scandalous perver* 
sion of all justice by which the parties w«re by 
thousands condemned to poverty and stigmatized in 
their reputation, unheard and before a judicature of 
their enemies; and, lastly, on the use made of dv 
spoil thus greedily seized upon false and da n d er ooB 
pretexts, or given up with reckless profusion to the 
tyrant, and parcelled out by him among the creatoree 
of his favour, the tools of his oppression. Whatever 
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mtims he diose to destroy, the Parliament attainted, 
often Trilboat hearing them in their defence and 
against the bills. This was done, too, after thej had 
asked the opinion of the Judges on tiie possibility of 
ro¥er»ng in a Court of Law a statntorj attainder, and 
after the Judges had stated, that though such judicial 
reversal was impossible, yet it became the Parliament 
to set an example to all inferior judicatures of not 
violating the principles of justice. Thus Cromwell, 
harring lost the tyrant's favour because he had 
recommended the marriage with Anne of Clejea, and 
Henry bad tired of her, the Parliament readily 
attainted him of treason and heresy without any 
hearing; and they did the like by Dr. Barnes, who 
was burnt for heresy. Many others shared the same 
fiite. Anytibing more ridiculous than the reasons 
allied can hardly be conceived. Surrey, the most 
aecomplished nobleman of his age, suffered death by 
Act of Parliament, because he had quartered the 
Soya! arms with his own; and this the savage despot 
called treas^. 

Three Acts of Parliament, however, stand out before 
all the rest in their infamy: — 1. The King was, in 
1S29, formally released of all the debts he had eon- 
tiracted six years before, although his securities had 
passed into the hands of third parties, and many 
persons held them by purchase for various sums; and 
thk abominable precedent was followed, in 1541, with 
the incredible addition, that if any one had been repaid 
his debt the money was to be refunded by him. — 
2. The King was empowered,* as a general law, on ' 
aettaining the age oi twenty-four, to repeal all Acts of 
Parliament made while he was under that age; so that 
whatever was enacted during the Regency became of 
Be avail unless he chose; and even after the Begency 
had ceased, he was suffered to rescind whatever had 
been done for six years. — 3. The proclamations of the 

• 28 Hen. VIIL, c 17. 
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King in Council, if «4ated to bo mde under nna rf Sm 
and imprisonnieni, were deoltood to liav» me forae^ 
statutes, provided tbev affeoted no ones iirapert|FinB 
life, and violated no exisUng lair; bnl the Kn^-bgi 
proclamation might make any opinioii heretiaBL.aiid 
might denounce death as the penalty ol holdiag k»*- . ; 

The judicial, or rather, statutiHry, murders of Hetey 
VIII. were (at more numerous, and, in their eireBB^ 
stances, more revolting than those of his fiitber. ¥ei 
that Fiinee must be si&owed to have 1^ him the bad 
example* He inveigled Warwick, the unibrtunato softt 
of Clarence, into a confession that he had eontoMk 
with Ferkin Warbeck, his escape from the Towia^ 
where he had been confined sinee he was twelve ye^n 
old ; he was now fifteen. For this he was tried as for 
a conspiracy, and executed. Suffolk, a nepbew^ 
Edward IV., and near in the ord^ of succession tn 
Henry's Queen, had engaged in a coosiMracy in the htm 
Countries; and Henry, luiving obtained possession .HE 
the Archduke's person by the accident of his shifiWKedt 
obliged him to deliver up the Earl on a promisa^ioC 
sparing his life. He died before he could, as he wirfuJn 
break his word ; but his dying injnnctioa to his Sam 
was that he should put the Earl to death; wUeh; 
Henry VIIL did a few years after, upon tbeioUl^ 
attainder. .j,^.: 

There was little difference in the dispootion of itha? 
two tyrants, as far as an unfeeling nature and OfmA 
bearing temper ministered to thor absolute awa^ 
But the sons more careless expenditure of 
more frank, indiscreet habits, and more affable i 
partaking, in outward show, of generosity, 
and even kindness, gave him a popularity m hia.^iht 
times, especially during the first half of his iSiinu 
which the father never possessed, labouring 80 baml- 
under the two greatest drawbacks to popular fk^mti 
that a Prince can have, avarice and reserve; irhile 

♦ 31 Hen. VIIL, c S. 
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eraelty of tlie-- son's whole oonduoi has made him 
jQstfy more abhorred by after ages, when the seryices 
nendlv^d by his* lusts, and has rapacity, and his cap- 
m6e^ to thO'CMse of the Reformation can no longer 
Wsd tts» as they did his contemporaries, to the enormi- 
ties' df Ids execrable character. 
V 'J^much of the disgraceful subserviency of which wo 
horreiieen contemplating the fruits, was owing to the 
se^re efaaracter of the first Tudor, and the violent 
tonper of the second, we might naturally expect the 
fiBirlfament to recover somewhat of its independence 
iMer the infant prince who followed them, and in the 
neeessarily feeble government of a Regency. Accord- 
]0gly; the first Parliament of Edward VI. abrogated 
f^'the new treasons invented to gratify his father's 
enpneeB.* Others of his bad and cruel laws were 
Aitigated; though the power of proclamation was 
enreised by declaring all propagators of tales and lies 
itffeeling the Government Gable to work in the galleys, 
ish' iaorp^tant improvement, however, of the Treason 
Iiaw/^rae only constitutional gift of the Tudor race, 
wba^isiade during this reign ; two witnesses were now 
flm reqniredf to convict The illegal conduct of the 
Ooc^eil of Regency, which owed its existence to Henry 
^Ml.'«app(nntment under the powers of an Act made 
late in his reign.) and which nevertheless wholly altered 
tlwi'-Beg^cy's own constitution, and made Seymour, the 
ISksgk maternal nncle, Protector, with full power, was 
sdlnaitted' to without any objection or hesitation by 
tbn^HMme Parliament; and his brother the admirals 
altadfider was eanly passed by the same body to gratify 
tbdl powerful nobleman. 

nflPhe tendency of Parliaments in those times to obey 
ftte^Royal dictates, is perhaps still more clearly seen 
iif'the early acts of Mary than even in all their subser- 
Vkney to her fiither. The restoration of the Catholic 

• 1 Ed. VI., c 12. t 5 and 6 Ed. VI., c. 11, § 12. 

t28HeiiiyVIIL 
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religion and the Romisli saprcfnacj was accomplidied 
hj this young woman with a serere struggle, it is tniej§ 
bat accomplished by a person Toid of capacity, wkliovt 
any experience, unpopular in her address, only armed 
with the name and prerogatiy>e of royalty, only aafft- 
ported by her own fanatical firmness of purpose, and 
by the remains of the sect which had been defeated 
and crushed in the two former reigns. The resista&ee 
made, though ineffBCtually, to this change is rather la 
proof that religious feeling will arm men against the 
influence of t^ir fears or their sycophancy ; it was 
tiie only sure indication of the Parhament hAving i«- 
corered its tone. 

The Spanish marriage, howerer, ooufirmed and 
increased the opposition which the Queen'a bigoiry at 
first* excited ; aad her third Parliament rejected some 
of her farourite bills. The care taken by her to 
influence the House of Commons, where alone die 
encountered any opposition, illustrates this still fcu^thee. 
Edward had added twenty-two burghs, of which seven 
were insignificant and easily influenced. She eohstgei 
tiie number by fourteen, and she wrote also a cmrcular 
letter to the sheriffs, directing them to recommead 
good Cath^Jics to the electors; and the Spanish 
ambassador is belieyed to hare applied the influence of 
money directly in fayour of the marriage with Philip. 
The French ambassador addressed himself zealous^ 
to the same quarter, the Commons, while engaged in 
resisting the Queen's profligate and in&tnated design 
of transferring her kingdom to the Spanish monardbgr* 
and lavishly promised the aid of France against tma 
abominable scheme. 

In all these four reigns, as well as in that of Eliza* 
both, the criminal judicature of the Privy Couual, 
exercised in one branch, called smnetinies the Sjng's 

§ Mary teUs Cardinal Pole, in a letter to him, that the Sapremacy 
Bill had not been carried without **€OiitentioD) bitter disconioii, and the 
utmost pains of the fkithfoL** 
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Ordinarj CoHnoil, scwuetiiiies the Council of Star 
Obamb^, from the ceiling of the room in which itmet» 
was a-Terj iaifiertant addition to the Royal authority, 
and a great restraint upon both the ParUament and the 
people. The Crown bad recourse to this power ori- 
ginally in order to control the factions of domineerii^ 
&urons, who, yielding to the forms of the ordinary jur- 
isdiotioii, entirely defeated its substance by overpower- 
ing Hie juries and eyen tlie judges before whom they 
or tfaeir retainers were brought, and by whom their 
chal rights were decided. A statute had been made 
early in Henry YIL's reign* confirming the jurisdietioii 
of the Star Chamber in cases of combinations to obstruct 
the due administration of justice; and there can be no 
doubt that much benefit resulted from the interference 
of the body, in times when the feudal power reduced 
the judicial to a mere name whenever great m^i or 
tbeir followers were concerned. The {Hreamble to tho 
atetnte I have ju^ mentioned sets £6rth, that by the 
praetioes of the great men, the '' police and good rule 
■o{ the realm was almost subdued, and the security of 
all men living, their lands and goods, destroyed.!" 
But the moat grievous abuses arose out of this Star 
Chamber jurisdiction ; and the Sovereign was enabled 
by it, not only to intimidate all who would oppose him 
l^ally in Parliament, as well as faetiously in the 
ODuntry, but to interfere with the administration of 
jnstiee fully as mtt(^ as the Barons had ever doae, and 
more systematically. J^ot enly did the Plantagenets 
and the Tudors commit to prison or ransom for heavy 
fines those against whom they conceived an ill will, 
thus depriving them of the protection of the common 
Iftw, and ngnally violating the most remarkable provi- 

♦ 8 Hen. VII., c 1. 
' t Loid Bacon (L^ tfSmuj VIL) dmsObm as Uie evils fliflMd at fc?-. 
tikis Aet, ** oombinatioa of maltitudae, and headship of great persona.*' 
These, as he observes, are the two main sapports of force against law. 
The Statute of fines, also made in Uiis reign, gave amother Uow to tiie 
•riatoeracy, hj fiMBStatiog the alienation of landi. 
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sion of the Great Charter ; but they exercised a like 
control over members of Parliament who had offended 
them, and jurors who had given verdicts displeatdng 
to them ; committing such members and jurors, inter- 
rogating them, sentencing them to imprisonment, and 
only releasing them on payment of heavy fines. A 
capital jurisdiction was never exercised by them, at 
least directly; but it really amounted to the same 
thing, whether they sentenced obnoxious men to death 
or compelled timid jurors to find them- guilty through 
dread of personal consequences. It was m this Council 
that all the Sovereign's more violent acts were per- 
formed, because he was thus covered over with an appa- 
rent authority by the concurrence of an ancient body. 
Mary cotnmitted by its sentence a knight to the 
Tower, for his opposition to her in Parliament, She 
committed to prison by a like order in Council all the 
jury that acquitted Throckmorton ; four were released 
on acknowledging their offence; the others proving 
refractory were fined, some in the enormous sum of 
£2,000. 

It even appears that individual Privy Councillors, 
assuming to be clothed, as it were, with an emanation 
of Royal authority, would commit persons who offended 
them. As late as the latter part of Elizabeth's reign 
(1592) there was a representation made by eleven of 
the twelve Judges to the Chancellor and Treasurer, 
complaining that this outrageous power was used to 
prevent parties from bringing actions, as well as to 
punish or threaten them for other lawful acts. 

Other interferences with the administration of 
justice were likewise practised by the Crown. The 
Sheriffs selected Jurors according to the Crown's 
presumed, and frequently declared, wishes. That offi- 
cer was always employed as representing the Sovereign 
in his Bailiwick. Thus we find letters from two of 
Elizabeth's Council, to which one Ashburnham had 
presented his complaint^ but without prosecuting it, 
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requiring that the Sheriff of Sussex should not md his 
creditors to molest him until the pleasure of the 
Council be known. An appellate jurisdiction in earlier 
times appears to have been exercised by the same 
body. A case, mentioned in Hale's ]VIS.» was lately 
cited b^ our Judges before the House of Lords (Re^. 
V. Milhss), showing that the Star Chamber had 
revised a judgment of the Common Pleas in a real 
action — a Writ of Dower. 

The Star Chamber took upon it to superintend the 
abuses of the Press. It prohibited the circulation of 
Roman Catholic works, and ordered them to be seized. 
With its concurrence Elizabeth issued a j>roclamation 
for trying by martial law the importers of bulls and 
libels; another, denouncing capital punishment against 
those who attended riotous meetings, or committed 
acts of vagrancy ; and a third, ordering Anabaptists to 
quit the realm, and Irishmen to return home. 

The power of regulating generally all matters 
punisbaole by law, and of enforcing by particular 
modes things commanded by statutes which did not 
describe the means of their enforcement, was always, 
under the Tudors as well as the Plantagenets, assumed 
by the Crown; and within this general and important 
bead came under both families the power of regulating 
commerce. But the Tudors much more rarely inter- 
fered to levy money without Parliamentary sanction; 
and Elizabeth only once appears to have done so, 
when she imposed a duty on sweet wines, and retained 
one of her sister's duties on foreign cloths. She also, 
in 1586, made the Clergy pay an assessment not voted 
by Convocation. Loans or benevolences were two or 
three times exacted by her, notwithstanding the statute 
of Richard III.; but her economy always enabled her 
to repay them ; and she was truly said to have been 
the first sovereign in whose reign the constitutional 
right of Parliament to grant supplies was practically 
made of universal application. 
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The independence of Parliament generally wa^ 
much more secure under her than under her father or 
her sister; and it showed a far higher spirit, notwith- 
standing her strong assertions of her prerogative, and 
her exalted notion of its extent. In her father s time 
the Commons had punished, with his concurrence, 
those who arrested members during the session. This 
under her reign became a common assertion of privi* 
lege; and both strangers and members were now 
severely pimished for contempts of the House and 
its jurisdiction. Even with tiie Queen herself the 
Commons ventured to struggle, in away very different 
from anytlpng that her father would have borne. 
They disregarded her positive commands, intimated 
through the Speaker, that they should no longer 
discuss the question of her naming a successor; and 
though she continued to desire that they should leave 
matters of State alone, she nevertheless revoked her 
former injunction. 

The Commons may be said to have obtained another 
victory over her in their remonstrance against 
Monopolies — an oppressive source of revenue, but one 
not denied to have been vested in the Crown. In the 
session 1571, though Bacon, the Chancellor, had, in 
answer to their claims of Uberty of speech, renewed 
the recommendation against meddling with State 
affairs, the Commons began their struggle against 
that great abuse. The Queen, who set great store by 
this prerogative, calling it the fairest flower of her 
garden, desired them to spend little time in motions, 
and make no Icmg speeches. The chief mover against 
monopolies (one Bell) was called before the Star 
Chamber and frightened; the Lord Keeper Bacon 
severely reprimanded them at the close of the session 
for meddling ''with matters not pertaining to them, 
nor within the capacity of their understanding." Next 
year, however, the new Parliament chose Bell for 
their Speaker, but proceeded no further; indeed, they 
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seem to have been terrified by tbe proceedings in tbe 
Star Chamber at the close of the last session^ and 
they begged the Queen, on presenting their bills, " not 
to form an ill opinion of the House if she should 
dislike them.'' The next time they met, the most 
bold and even violent language against her infringe- 
ment of their privileges was freely used; and she was 
plainly told, that if they had committed faults, " so 
iiad she great and dangerous ones," and taxed her with 
*• ingratitude and unkindness to her people." Went- 
worth, the person who had led the way in this freedom 
of speech, was committed to the Tower for a month, 
and reprimanded on being discharged when the Queen 
had forgiven him. At their next meeting, in 1581, 
the usual warning as to interfering in State affairs was 
given. Wentworth was again committed to the Tower 
by the House, and detained till its dissolution, for new 
acts of boldness in debate. Again, in 1588, he moved 
on the question of the succession, and was, with one 
-who seconded him, committed by the Council to 
prison; as was another member soon after for present- 
ing a bill against abuses in Ecclesiastical Courts, 
contrary to the Queen's injunction. She did not 
release them while the session lasted, although peti- 
tioned by the House on the ground that no subsidies 
could be granted from places whose members were in 
custody. At length, although in 1597 the Queen 
prevailed on them by soft and pleasing words to leave 
the remedy of monopolies to her care, yet finding she 
did not correct the abuse, in 1601, after four days' 
debate, and the refusal of the Commons to adopt 
the contemptible advice of Cecil and Bacon, that 
they should proceed by petition and not by bill, the 
Queen sent a message to promise a general revoca- 
tion of all such grants as were found on trial to be 
against law. 

The importance of the House of Commons in 
Elizabeth's reign, as in that of her sister and brother. 
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is eyinced by the pains taken to secure an ascendancy 
in it. She added no less than sixty-two burgh members, 
chiefly by enfranchising petty burghs under royal or 
noble influence. The general attendance was under 
240, and hence those new members must have eivea 
great weight to the Crown. The ministers and the 
peers also used every exertion to influence elections 
elsewhere. 

The services rendered by the Tudors to religion, in 
freeing us from the yoke of Rome and the superstitions 
of Popery, have been more than once glanced at But 
it must be recollected that these favours were bestowed 
with the characteristic tyranny of the family. Nothing 
can be more clear than the connection between Henry 
VIII.'s revolt against the Pope, and his desire to break 
his first marriage from his wish to espouse Anne 
Boleyn ; and his adherence to the CathoUc errors not 
only lasted for life, but was testified in the most 
arbitrary xicts of his reign, — Acts which his subrmssive 
Parliament almost immediately enabled him to pass. 
The very worst, perhaps, of all his statutes is that 
called the *' Law of the Six Articles,'' or, as the Pro- 
testants termed it, " The Bloody Act,'' made after ho 
had reigned thirty years and had separated from Home 
five years. Some of the grossest errors of Romanism 
were there laid down as undoubted truths, including 
transubstantiation, the obligation of monastic vows, 
clerical celibacy, and auricular confession, and were 
commanded to be believed on pain of death, without 
power of escape by abjuring errors once uttered : so 
that if any person once denied the real presence, though 
he afterwards confessed his error and recanted, he was 
liable to be burnt.* 

The cruelties of Mary are known and are proverbial ; 
they have prevented us from reflecting how entirely her 

* A denial of the other five articles was, in the first instance, punish- 
able mth forreiture and imprisonment, and with death for a second offence^ 
thoagh followed by recantation. 
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Parliament, 80 lately Protestant, supported her in tliem, 
and how far her sister went in following her example. 
It cannot be doubted that the Beformation in Eliza- 
beth's reign was carried by force, even by military 
force, as far as the people were concerned ; for they 
adhered to the religion of their forefathers. Bishop 
Burnet, a witness wholly above all suspicion on such a 
point, is constrained to allow that she had to send over 
German troops in 1549 from Calais, on account of the 
Catholic bigotry of the nation at large. The use made 
of the Church revenues, too, deserves our attention. 
Henry VIII. was not the only sovereign who endowed 
frresit families out of this spoil. In Edward's time, 
Winchester and Canterbury suffered much for this 
purpose ; Exeter and Llandaff were impoverished, and 
Lichfield was stripped to endow Lord Paget. Somer- 
set House was founded out of Church lands by the 
Protector. Cecil's estate at Burleigh was made out of 
Peterborough : part of Hatton's in Holborn retains the 
name which shows that it had belonged to Ely ; and 
Lord Keeper Puckering obtained it for a simoniacal 

f)relate, that he might obtain a part of the estate on 
ease for himself. 

Elizabeth, though friendly at all times to the Refor- 
mation, held the Puritans in far more hatred than the 
Catholics, on account of their republican propensities 
and their dislike of the episcopal discipline. It was 
against them that the Act compelling all persons to go 
ta Church under pecuniary penalties was passed ; an 
Act never yet repealed, and of late warmed into a 
noxious vitality, after being long torpid, in conse- 
quence of some magistrates having failed to convict 
some poor men of poaching. 

The praemunire Act was extended so as to subject 
all the Catholics in the country to capital punishment 
for refusing a second time to abjure their religion — a 
law so cruel, that the Queen never ventured to execute 
it generally. An Act punishing with death any publi- 
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cation containiDg seditious matters, or defaming the 
Qaeen, was wrested to include the offence of writing 
against the Liturgy, and Puritans suffered death under 
tms strange perversion. Many Catholics also suffered 
under an Act making it high treason to import bulls, 
relics, or crosses ; and others, after being tortured to 
confess having denied the Queen's supremacy, were 
executed. 

The Anabaptists were also persecuted ; many driven 
beyond the seas; some burnt for heresy; sixty-one 
clergymen, forty-seven laymen, and two ladies, suffered 
death in misery for being Catholics during fourteen 
years of this Queen's reign. To all these vile proceed- 
ings Elizabeth's Parliaments were as willing parties, 
or as callous instruments, as their predecessors in the 
time of Henry and Mary. The support, therefore, 
of the Reformation, whether by the father or the 
daughter, is rather to be regarded as an indication of 
that body's subserviency and the Sovereign's power, 
than any proof of the progress that had been made by 
constitutional liberty. 

Upon the whole, however, there can be no doubt 
that the Parliament had become more independent and 
the Crown more under restraint in the reign of Eliza- 
beth, high as were her notions of prerogative, and 
submissively as her reproofs were generally received ; 
and the Speaker, Onslow, was justified in his remark 
upon the difference between our government and those 
of the continental kingdoms — justified by the fact, 
but also justified by the safety with which in her time 
the Commons could address language to the throne such 
as her father would never have permitted to be used in 
his presence. " By our common law," said he, " though 
there be for the Prince provided many princely pre- 
rogatives, yet it is not such as that the Prince can take 
money or other things, or do as he will at his own 
pleasure without order; but quietly to suffer their 
subjects to enjoy their own without wrongful oppression, 
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-wherein other Princes hy their liberty do take aa 
pleaseth them." 

Let us now mark the main causes of the subseryiencr 
-which 80 utterly disgraced the Tudor Parliaments, untd 
under Elizabeth they gradually began to feel some 
sense of their duty, and to show, though but rarely and 
faintly, some spirit of resistance. For we must lay 
entirely out of our yiew in considering this subject the 
Tiolent Acts of Henry VIII.'s Parliament, authorizing 
him to repeal statutes and giving his proclamations the 
force of law. These Acts were only, like the attainders 
in which they concurred with their master, indications 
of their submission to his will, and not real alterations 
effected in the Constitution, and enlarging the powers 
of the Crown. But the causes of that general submis- 
sion, and the circumstances which enabled the Tudors 
to reign so at)solutely in a limited Monarchy, were 
these : — 

In the first place, the character of the Aristocracy, 
in whose hands the whole Parliamentary power was 
Tested. They were a half-civilized, imperfectly enlight- 
ened, and exceedingly unprincipled body, just emerged 
from a state of feudal anarchy, repressed by the 
Sovereign's increased and constitutional authority, 
careless of what befel their countrymen at large, only 
anxious each for himself and his own retainers, and all 
•willing rather to find protection in their individual 
power and following, than to seek it from the safeguards 
•which the laws and institutions of a country provide 
for all both high and low within its bounds. iNo ten- 
derness for Uberty, no feeling for the rights of the 
community, no regard for the laws could be expected 
from a body so constituted. The Lords were always 
found ranged on the side of power and of the Prince. 
— SecoKhdly, the Commons were exceedingly affected, 
a»i indeed, were the less powerful of the Lords, by the 
powers which the Sovereign exercised through the 
Council, the Star Chamber* Examples were occasion- 
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unishing by fine and imprisoBment 
ibers ; and the course of justice nas, 
materially affected by the operations 
rce. — Thirdly — and to this I attach 
light, because otherwise the powers of 
)r never could have stood a<;ainst an 
e — there was operating in favour of 

against all resistance, that principle 
y established government the greater 
solidity, by preventing all effective 
principle which enabled the triumvirs 
^93, to domineer through terror over 
ition and the people for nearly two long 
ing and crime. Men distrust each 
m fears to be made the sacrifice were 
; as no one in a mob will rush willingly 
)y those behind him, upon a single 
i with a pistol; because each knows 
^n kill but one, he may be the one. 
lire to protest for a moment against any 
st schemes of profligacy and cruelty, 
Lt an attainder would be suddenly pro- 

himself, should he oppose the attain- 
^n the legislature, and he must be the 
lonest discharge of a pubhc duty ? No- 
;count for the obsequious and pusillani- 
• of the Parliament, first under the Plan- 
ierwards far more under the Tudors. 
I character of these Tudor Princes 
Jthing into this account of their tyranny, 
dn stay of their power was the terror 
upon the Commons, with their distrust 
and their reckoning upon the Lords 
he Sovereign's part. Accordingly we 
more inclined to follow an independent 
Edward and the Regency than under 
:• four princes of that family. We also 
ept down by dread of £lizabeth while 
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she was in the vigour of her faculties and the height of 
her pride. The favourite subject of the monopolies had 
been somewhat broached by the Commons as early as 
1566; it was very openly taken up in 1672; but the 
fear of her indignation afterwards made them press it 
very feebly till towards the end of her reign, when her 
energy being impaired rather by the melancholy that 
clouded her latter days than by the hand of age, they 
could venture upon matters which at a former period 
they dared not broach. 
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CHAPTER XV. 

THB GOYEBNHBNT OF BNCOiiJn) UNSEB THH STUABTS 

TBB COHHOirWBAIiTH — THB BESTOBATION. 

I 

The bold, determined, impetuous character of the 
Tudors suddenly found a great contrast in the feeble 
mind and contemptible manners of James I. ; and though, 
his capacity was far from mean, and his acquirements 
were very considerable, both his abilities and his 
accomplishments were of a kind the least useful on the 
throne ; consequently the genius of Elizabeth, peculiarly- 
formed for command, was as manifestly superior to his, 
as the vigour of her masculine nature surpassed his 
paltry disposition. Men were not slow to mark the 
change in the hand that now held the sceptre; the 
statesman perceived it in a day; the Parliament 
showed that they were aware of it on the morrow of 
their meeting. 

Accordingly, with this Prince began the real contest 
between the Crown and the Parhament, which ended 
in the full establishment of our free Constitution, A 
movement in this direction had been made in Elizabeth's 
time ; towards the end of her reign it had become 
very perceptible; and no attentive observer could 
doubt, that even under the same race of vigorous and 
able t3rrants who had long fiUed the throne, the in- 
creased importance of the towns from the* progress of 
commerce, and the daily diminishing influence of the 
feudal aristocracy, as well as the gradual diffusion of 
knowledge, accelerated with the spread of free prin- . 
ciples since the Reformation, would in time have 
occasioned the same great and useful struggle. 
But the change of the family, and the character of its 
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first Sovereign, contributed much to bring on this 
conflict, and give it a turn favourable to liberty. This, 
however, was in no wise owing to any moderate views 
entertained by the Stuarts of their prerogative ; on 
the contrary, they held this fully as high as the 
Tudors. 

It has been remarked by writers on our Constitu- 
tional History, and particularly by Mr. Hallam, that, 
singularly enough, the family which held such lofty 
notions pf Royal prerogative and rights of legitimacy 
(as they are now termed) should themselves have 
owed their succession to the very influence of which 
they most were jealous, deriving their sole title to the 
crown of England from the people, whose right to 
interfere with such high and sacred subjects they 
wholly denied. Perhaps this discrepancy between 
their title and their principles is more apparent than 
real. It is perfectly true that an Act of Parliament 
gave Henry VIII. the power of naming his successor, 
and limiting the Crown to any series of heirs whom 
he might choose to appoint in a will executed by 
himself. It is equally true that he named the Suffolk 
family, descended from his youngest sister, and passed 
by the King of Scots, issue of Margaret. Much 
doubt has been cast upon the point whether or not 
the will was signed by him; whether, as the lawyers 
say, the power was well or ill executed. The balance 
of evidence appears in favour of the due execution; 
and there was lawful issue of the Countess of Suffolk 
living at Elizabeth's decease. So far the succession of 
James appears to have been precluded by statute, and 
he only to have been let in by the voice of the Nation 
disapproving the Act of Harry's Parhament, which 
had, however, never been repealed, and by the recog- 
nition of his own first Parliament in a statute declaring 
his title. But there can be no doubt that the same 
persons who maintained the high prerogative doctrines 
of the Stuarts, would equally deny the right of Parlia- 
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mcnt in Henry VIII.'s time to set aside the elder or 
Stuart branch, and to substitute, by Henry's appoint- 
ment, the younger. They regarded the title by 
hereditary succession as paramount to any legislative 
enactment. If any proof of this were wanting, surely 
it is furnished by the Jacobites persisting in regarding 
their Stuart Kings as the true and lawful Kings of 
England, after the Crown had been limited to a 
younger branch of the family, and possession held 
under that limitation for near a century. The incon- 
sistency is thus rather apparent than real; though the 
absurdity of the Stuart doctrine is as flagrant as if it 
were not irreconcilable with itself. 

James, in his proclamation for summoning his first 
Parliament, had required that neither Bankrupts nor 
Outlaws should be returned. One Goodwin, who had 
been outlawed, was returned for Buckinghamshire. 
The Return was refused at the Crown OflSce, and 
Fortescue was elected in his stead. The Commons, as 
soon as they assembled, unseated him, and declared 
Goodwin duly elected. This brought on a controversy 
with the King; and the Commons asserting their 
undoubted privilege to decide upon all elections, it 
ended in a compromise that neither Goodwin nor 
Fortescue should sit. Immediately afterwards, a 
member arrested for debt was Kberated by a summary 
application to the Crown; and an Act was passed 
declaring the privilege of Parliament, and indemnify- 
ing the Sheriffs and Gaolers for setting free all 
members so committed to their custody. Moreover, 
when the King upon one or two occasions would take , 
notice of speeches and proceedings in the House of 
Commons, they drew up a full statement of their 
privileges; and as he had referred to the freedom of 
speech asked and granted at the beginning of each 
Parliament, they distinctly affirmed tlmt it was their 
right without any grant, and that their asking it was 
a mere form, and "words of manners only." He 
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persevered in alluding to their proceedings, and they 
persisted in complaining of this as against their 
undoubted privileges. 

But he on one occasion went much beyond this, and 
Tentured to impose a duty on currants imported. One 
Bates, haying imported without paying the duty, was 
sued in the Exchequer, where the Barons supported 
the King's right to levy the customs, and used argu- 
ments still more base and slavish thnn their judgment. 
The Commons took up the subject, and the King 
desired they would not interfere. They however 
maintained, in nost explicit terms, their undoubted 
right to discuss every one grievance of the subject; 
and so effectual was their resistance, that when soon 
after he would have raised money by making 
victuallers pay for a license to retail wines, he was 
obliged, by the representation of the Commons, to 
revoke his proclamation. It must be added, with 
some feelings of shame, that Lord Coke himself agreed 
with the Court of Exchequer in their judgment on 
Bates's case, though for very different and far less 
objectionable reasons; and in his Book he distinctly 
condemns the case as decided against law. (2 Inst.^ 
67.) The Court, too, over which ne presided, declared 
the issuing of proclamations creating new offices to bo 
unlawful, on the ground that the Crown had no power 
to alter the law of the land. 

The authority of Bates's case and of Lord Coke's 
concurrence had encouraged the King to levy cus- 
toms without Act of Pajpliament at the outports — tlie 
absurd distinction being taken by the Judges between 
these and the Port of London and Cinque Ports. But 
the Commons strongly remonstrated against this pro- 
ceeding as wholly illegal, and refused all supply until 
these demands were withdrawn. The consequence was 
an interval of six years before any new Parliament was 
called ; and, in the meantime, James was put to many 
shifts for obtaining pecuniary assistance. He was fain 
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to ask loans from wealthy dtizens as a fayour ; and 
failing to get supplies from this sqnrce, he had recourse 
to his well-known expedient, the sale of Honours. He 
invented the order of Baronets, and sold the title for 
£1,000. About 200 were created, but not much more 
than half were at first so disposed of. One St. John, 
who had incurred his displeasure by writing a treatise 
recommending men not to advance their money by 
way of loan, was imprisoned by the Star Chamber and 
fined £5,000 — ^a striking proof that even now, when 
the Commons had their attention strenuously directed 
to the Royal claims, and were occupied in maintaining 
the privileges of Parliament and rights of the people, 
they were not yet prepared for laying the axe to the 
root of the great evil, the illegal proceedings of that 
court They, however, obtained from him an unlawful 
order, probably through that arbitrary court, pro- 
hibiting the publication or sale of a work which 
appeared, written by one Cowell, and asserting in the 
most absurd terms the absolute powers of the Sovereign 
and the insignificance of FarUament by the constitution 
of England. It must be added, that in all these 
struggles the High Church party uniformly took part 
with tixe Crown, and against the Parliament ; and thus 
was begun that mutual enmity which half a century 
later overturned the Ecclesiastical estabhshment of the 
realm. 

The attainders of individuals under the Tudors had 
formed the most hateful and disgusting part of their 
domination, and of the Parliament's pusillanimity. In 
James's reign the attacks upon individuals were almost 
all grounded upon sound and just principles, and did 
great good to the Constitution. They proceeded, not 
from tile King, but the Commons, and not seldom 
were levelled at Ministers of the Crown. The right 
of impeachment had not been exercised -since the 
Lancastrian Princes were on the throne. Now, all 
great delinquents were visited with its terrors. For 
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the Commons impeached Mompesson of frauds and 
abase, and oppresttre use of patents he had obtained ; 
Marshall, his accomplice; Barnet, a judge of the 
Frerogatiye Court, for corruption in his judicial con- 
duct ; the Bishop of Llandaff for bribery ; and Middle- 
sex for bribery and official corruption. It must be 
confessed that the Commons carried occasionally their 
privileges somewhat further. The grossest case of 
oppression on record in the history of JParliament, one 
not exceeded by anjr act of the most despotic of Princes, 
is Lloyd's ; but religious zeal here mingled with their 
own privileges. The King was understood to be less 
warmly interested in his support of the Elector Palatine 
against Jbhe Emperor than suited the Protestant tastes 
of the Commons. This unfortunate gentleman, a 
Catholic, was represented as having used expressions 
disparaging to the Palatine and his wife — ^a charge 
which, ]f ever so fully proved, could in no conceivable 
way touch the privileges of Parliament. He was 
sentenced by a vote of the House to ride ignominiously 
on a horse with his face towards the tail, to stand in 
the Pillory, to be whipped from London to Westminster, 
to pay a fine of £5,000, and to be imprisoned for life ; 
and all of this iniquitous sentence he underwent except 
the whipping. 

This Parliament, the last in James's reign, closed 
with an open quarrel between them and the King. 
A remonstrance respecting his slackness in supporting 
the Palatine, his son-in-law, drew from him a severe 
reproof, in which he ascribed their freedom of speech 
to the Royal forbearance. The Commons took fire at 
this, and asserted in the loudest tone their absolute 
independence and supremacy. He was far from 
yielding ; and dissolved them with a new reprimand — 
adding, however, that he should continue to govern by 
Parliaments. But, as soon as they separated he com- 
mitted several of the opposition leaders, among others 
Sir E. Coke and Mr. Pym, to prison. 
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Wliile the Commons were thus establishing their 
power, and boldly facing the Cr^wn, it is humiliating 
to think that the Judges, from whom so much better 
things might hare been expected, showed, with gob 
single illustrious exception, the most base subservienoj, 
and the most unblushing abandonment of principle. 
Being asked by the King if he had a right to stay any 
judicial proceedings as often as he deemed his interest 
or the prerogative of the Grown assailed, all, except 
Lord Coke, humbly testified their submission to his 
demands, and in a tone of meanness and an abject 
spirit yet more disgusting than the answer itsdf. 
Little wonder, then, is it tl^t we find Fuller, a lawyer, 
committed to prison, and there kept till he died — his 
offence being that he sued out a writ of Habeas Corpus 
for a client detained by the Court of High Commisaion ; 
or Whitelock and Selden threatened with the Uke fate, 
and averting it by humble apology, — their offence 
having been, the just and true opinion they had given 
their clients that certain acts of the Government were 
illegal. 

Notwithstanding these illegal acts, and notwith* 
standing the shameful dereliction of their most plaia 
and obvious duties by the Judges, the liberties of the 
people gained prodigiously in James I.'s reign. — ^Noir 
it was that the Comjnons first entered into a contention 
with the Crown for the vindication of their rights, and 
for the restoration of those securities to the Uvea and 
properties of their constituents, which had repeatedly 
been declared to be theirs by law in tlie various re- 
newals of the Great Charter, and in the laws extorted 
from the Plantagenets. — ^Now it was that the encroach- 
ments of those Princes, and the still further usurpa* 
tions of the Tudors, were exposed, and the only fit 
and effectual means taken to restore the constitution, 
and extend its spirit through its details. The greatest 
abuse of all, indeed, the powers assumed by the Privy 
Council in the Star Chamber and High Commissioii, 
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€ontinned; but its operation was closely watched; and 
all men saw that the conflict which had begun between 
the Crown and the country, under the ^idance of an 
unskilful Monarch, on the one hand, obstinate, perverse, 
presumptuous, but of limited capacity for State affairs, 
and the great men of the day, the Cokes, the Went- 
worths, the Pyms, must end sooner or later in a popu- 
lar yictory. The " universal fermentation,'' which Mr. 
Hume (Chap, xlv.) describes as about the beginning 
of the seventeenth century, occasioned by the revival of 
letters, then first became operative in the diffusion of 
knowledge among the people, at least among the 
bettermost classes, enlarged men s ideas, and by a 
necessary conseq^uence led to discussions of political 
rtgbts, and dissatisfaction with abuses of all kinds; and, 
fortunately for the cause of constitutional freedom, this 
was the very period chosen by the Stuart family and 
their infatuated adherents in Church and State for 
promulgating the highest notions of arbitrary autho- 
rity, contemning all popular privileges, and setting 
the Sovereign above aHl human ordinances by a right 
olidmed as inherent in the blood of Princes, and de- 
rived immediately from Heaven. The frankness with 
which these revolting doctrines were openly and ex- 
]dicitly proclaimed, although not at all greater than 
was shown by their Tudor ancestors, produced a far 
more strenuous opposition, because the age to which 
they were addressed was very differently instructed, 
considerable progress had even been made by the 
Parliament in an opposite direction, and the freedom 
of religious opinion mculcated by the Reformation was 
calculated inevitably to extend itself also to State affairs. 
It was another blessing derived from the same family, 
that their capacity was far inferior to their pretentions 
— ^that the unyielding obstinacy of their nature was 
supported by no skill, not always by adequate firm- 
ness in pursuing its object. 
It was in these circumstances that the memorable 
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reign of Charles I. began, and that the srfra^^le 
between the Crown and the Commons descended to 
him from his father with that crown, and lined it 
with thorns. 

In character ho materially differed from his prede- 
cessor. More couragcorus, more manly, of m<are win- 
ning address, of less pedantic conceit, and, though not 
deficient in accomplishments, yet not priding himself 
on those which fit men rather for the contests of the 
college than for those of public life, he was, nererthe- 
less, far less honest and sincere, more unforgivinfr, 
quite as selfish, and altogether as much imbued wiSi 
the notions of his paramoimt rights, and his contempt 
for those of the people. His private conduct wms 
more pure, and his religious impressions more strong; 
but he as easily tolerated breaches of morality and 
decorum in others; and in religion he was as intoleraRty 
with a leaning towards Popery, which was enlarged 
by an imperious and bigoted wife, and a profligate, 
unprincipled fisiYourite (Buckingham), fondly cherished 
by him as he had been by his father, recommended 
by none but superficial accomplishments and aban- 
doned character, and who proved one of the chief 
banes of his early life. 

His first measure in this warfare to which he wms 
doomed must be allowed to have been as bad a one 
as was possible, for it was a trick ; it deserved not 
the more respectable name of a stratagem. He caused 
the popular leaders to be named Sheriffs, that they 
might not be returned to Parliament; but the only 
consequence was their being chosen for other places. 
Thus, Coke, the avowed leader of the Opposition, was 
elected for Derbyshire instead of Norfolk, of which 
he had been named Sheriff. His next step was of 
more open violence, and according to the very worst 
example of past times, no longer safe to be followed. 
Digges ana Elliot, two ef the most distinguished 
friends of liberty, were cast into prison for werds 
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spoken in Parliament; for having taken part in the 
impeacfament of the favonrite. This ill-judged step 
was no sooner taken than retracted^ on the House 
declaring they would proceed to no business until their 
members were released; and he was fain to confess 
that he had been mistake. A peer, too, Arundel, 
whom he had imprisoned, was released on the claim 
solemnly miule by the Lords that none of their mem- 
bers could be arrested unless for treason, felony, or a 
breach of the peace. They gained another success 
on the important right of each Peer to have his writ 
of Summons, which had been refused to Bristol, and 
wfaidi was now issued on their remonstrance. 

To screen Buckingh^un, whose fall he peroeiTed was 
doomed, Charles now had recourse to a step which ho 
repeated several times, in spite of the warning he each 
time received, that of dissolvmg the Parliament — the 
result inevitably being a new one afterwards elected, 
with increased hostility towards the Royal authority 
which had put an ena to the old. Money had been 
voted, but no bill passed; and he foolishly thought he 
might assess all his subjects to a loan of the amount 
voted, each according to the portbn he would have 
paid if the subsidy had been enacted by law, requiring 
the names of those who refused their money to be re- 
ported before the Privy Coimcil. This was followed 
up by pressing the inferior people to the Navy, and 
orderbg only gentlemen to be committed by the 
Council. Five of these, including the illustrious 
Hampden, sued out their Habeas Corpus, and the 
return being that they were detained according to the 
exigency of the commitment, the sufficiency of tho 
return, and consequently the validity of the writ of 
tsommitment, came before the Court of King's Bench, 
file Judges of which, to their lasting disgrace, decided 
in favour of both. But the Ring was forced to call 
another Parliament, the third of his reign ; and now 
was ass^nbled that truly illustrious bc^y to whose 
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wisdom and fortitude we owe our fiberties, in spite of 
the over yioleuce by which its successors outdid its 
great example, and the inexorable tyranny of tho 
faithless Prince with whom they had to deal. 

Bent on his destruction, while yet the elections had 
not been finished, Charles at the moment that he paid 
court to his subjects, by releasing persons from unlaw- 
ful imprisonment, employed Commissions to raise money 
just as unlawfully, their orders being ** to r^;ard the 
necessity of the substance more than the form and 
circumstance;" in other words, the want of supplies for 
an impolitic war of the fayourite's adyisang, rath^ 
than the illegality of robbing the people ag^nst law. 
The result was that famous proceeding, the Petition of 
Right, whereby the Lords and Commons obliged the 
King to declare the illegality of requiring loans without 
Parliamentary sanction, or billeting soldiers, or con»- 
mitment without legal process, or procedure by martial 
law. When, howeyer, they further required him to 
give up the right of levying tonnage and poundage, the 
infatuated monarch a^ain had recourse to a dissolution, 
which was immediately followed by the imprisonment 
of opposition leaders. Elliot was prosecuted in the 
Court of King's Bench for words spoken in Parliar- 
ment, and the Judges as usual, servilely and proffi- 
gately acquiesced, affirming the jurisdiction, and 
allowing a conviction — a judgment which was solemnly 
reversed by Writ of Error, as contrary to law, after 
the Restoration (1667). Other instances of judicial 
baseness were also exhibited on this occasion; but 
when the merciful King, the sacred Martyr, wished 
to have Felton put to the rack for the murder of his 
favourite, the Judges could not go quite so far; they 
declared torture to be illegal A majority of seven to 
five soon after (1640) decided that the levying ship. 
roonej was legal without consent of Parliament, in 
Hampden's case. But the Commons went a step 
further than their purpose required, as usually hap- 
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pens when in troublous times such strong measures 
are resorted to ; they visited every word spoken or 
written in disparagement of their proceedings with the 
penalties of breach of privilege ; thus at once declaring 
themselves above all censure, and founding their 
claim of absolute power upon a fiction of absolute 
b&llibility. They even treated respectful petitions* 
as breaches of privilege. 

The oppressions of the Star Chamber were multiplied 
.at the same time. A greater number of punishments 
were inflicted, and severe ones, perfectly odious and 
revolting to the feelings of mankind, especially when 
compared with the station of the parties, and the 
nature of the charges, were more frequent than even 
nnder the Tudors. Thus, not only the pillory, but 
whipping, slitting the nose, and cutting off the ears, 
were ordinary inflictions; and fines, so heavy as 
sometimes to reach £12,000, were exacted, of which 
the greater portion always went to the King, thus 
forming an important item of his revenue. Of the 
kind of crimes thus visited we may form an estimate 
fr<»D this, that one pevson paid £8,000 for having said 
" Suffolk is base born;" and that Laud made Bishop 
Williams be condemned to pay the like sum, of which 
X3,000 went to himself as a compensation, for that 
Prelate having written a letter in which the Primate 
was turned into ridicule by a single expression. He 
was likewise imprisoned three years for the same jest, 
and for being so partial to it as to refuse apologizing to 
the indignant metropolitan. For some libel on the 
Church Leighton was whipped, pilloried, had his nose 
slit and his ears cut off, and was condemned to prison 
for life ; Lilburn was whipped and pilloried ; and Pryme 
suffered two several inflictions, the second of which cut 
off whatever of his ears the former had spared. 

The discontent occasioned by such proceedings, and 
the impossibility of obtaining the necessary supplies by 

•Pari Hist,, 1147-1188. 
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all the violence to which he had had recourse, and with 
all the support he derived from an unprincipled bench 
of Judges, forced Charles to assemble Parliament, after 
an eleven years' intermission. It met in April, 1640, 
and, showing great moderation, united with as much* 
firmness as had distinguished its predecessor, it was 
dissolved after it had sat three weeks. The increased 
rigour of his illegal exactions soon increased the 
prevailing discontent, in which his favour towards the 
religion of his Queen^ and its professors, especially 
those in her service, entered largely ; and after in vain 
seeking to evade the necessity he most feared, by 
assembling a great Council at York of all the Peers, he 
was obliged by their advice to summon that Parliament 
which in a diort time overthrew his authority and 
brought him to the block. 

The first proceedings of this celebrated assembly 
were admirable in every respect, and marked by equal 
firmness and moderation. They passed a bill to secure 
the calling of Parliaments every three years, and 
prevent any interruption for more than that period of 
their authority : the Lords to issue writs if the Crown 
refused ; the Sheriffs if the Lords refused ; the Electois 
if the Sheriffs refused. This triennial bill likewise 
prohibited the King from dissolving without its consent, 
until it had atten fifty days. The judgment in 
Hampden's case was then revised; all levies of 
customs, and generally all imports, without consent of 
Parliament, were declared illegal, and strictly forbidden; 
all pressing of soldiers, unless in case of actual invasion; 
and as the crowning work, without which neither 
Parliament nor people could be safe for an hour, the 
Star Chamber and nigh Commission Courts were for 
ever abolished, by depriving the Privy Council of all 
jurisdiction in criminal matters, and confining it to the 
jnore necessary operations of police, and commitment 
lor trial by due course of law. The King submitted to 
pass all these important bills, but he interfered with 
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the debates upon them, and this was so far resented 
bj the Parliament that no instance is known of that 
offence against privilege being repeated. 

These were great and glorioas achieYoments; and 
these must bound our praise of this renowned bodj. 
Their whole subsequent proceedings were framed, 
possibly intended, to alter the form of the Government* 
and not to protect it from attacks. The impeachment 
of Strafford alone of these violent acts leaves a doubt 
on the mind whether it were justified or not. The 
destroying him, and by attaind^, was plainly without 
any excuse. The ruining him in the King's estimation, 
or rather the preventing his future employment by 
intimidating his master, was perhaps necessary frcmi 
his talents, his courage, his influence with Charles, 
and the part he had since his apostac^r openly and 
zealously taken against the i)eople. His tyrannical 
and unconstitutional proceedings furnished a suffi- 
cient ground for convicting him of high crimes and 
misdemeanours. But the pretext that it was 
necessary to take his life because there was no oth^ 
way of securing the people against so powerful an 
adversary, was exactly the reason which Henry VIII. 
would have given for destroying his victims. The 
manner of accomplishing his destruction was borrowed 
by the Parliament from the example of that tyrant; 
the right which they had to destroy him, if grounded 
on their fears of his power and talents, was no better 
than Henry's right to put any formidable opponent to 
death; and the shameful submission of Charles, con« 
trary to every principle of duty and conscience, was 
exactly a counterpart of the subserviency of the Parlia- 
ment to his despotic predecessor in. passing his bills of 
attainder.* 

The other acts of the Long Parliament are without 
excuse, and placed beyond any question* The Act to 

* Mr Hallam falls into the great error here pointed cat, in his remarks 
ilpon Strafford's ease. 
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prevent a dissolution without their own consent was an 
open and audacious assumption of supreme power, not 
by the people, but by a number of individuals, who 
thus made themselves absolute, and established an oli- 
garchy, rather than a democracy, in their own persons, 
ft was passed with a truly revolutionary speed, bein^ 
brought in upon the 5th of May, carried to the Lords 
on the 7th, and agreed to by them on the 8th ; so that 
in three days the whole Constitution was changed, and 
the King's power became little more than nominal. 
The Bishops were then excluded from Parliament; and 
the King's assent to this was his last concession. What 
followed was done by main force, and on the ere of 
taking arms, or in tiie midst of that din which pro- 
verbially puts all law to silence. 

The immediate causes of the rebellion vrere, firsts the 
religious zeal, or rather fury, excited by the encourage- 
ment which the King and Queen gave to Popery, and 
which was greatly magnified, at least as concerned him. 
The alarm of the Protestants at the danger to their 
religion, not only drove many churchmen into the 
communion of the Puritans, but led the Parliament t» 
the most preposterous assumption of privilege. Thus 
they treated as a question of privilege any alteration in 
the ceremonial of worship, declaring all ** new fangled 
ceremonies" to be a breach of their undoubted privi- 
leges. This was, of course, levelled at Laud, whose 
tendency towards Popery closely resembled that of a 
powerful body of the clergy in our own times. — In the 
second place, a conspiracy was discovered of some 
leading persons in the King's party, to march the army 
to London and subdue the Parliament; the petition 
was even prepared, which the army numerously signed, 
praying to be heard by the Parliament ; and Charles 
had the incredible folly to countersign it, but retracted 
before it could be acted upon, instead of keeping aloof 
from the movement until it could be successfully exe- 
cuted. — ^But in the third place, and which more tfaaa 
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all the rest hurried on matters to extremities, he took 
the insane step of entering in person the House of 
Ckanmons, and claiming the surrender of five members, 
ihe leaders of the party opposed to him, but who had 
the whole Commons and nearly the whole Lords for 
their followers. He had the day before desired the 
Attorney-General to prosecute them and a popular Peer 
for high treason, the charge being grounded on their 
Parlisonentary conduct, in which they had all the 
Parliament for their accomplices. Even Mr. Hume, the 
staaineh apologist of Charles and all the Stuarts, treats 
this step as an indiscretion beyond " the fondest wish of 
his enemies;'' as a course entered on ** without concert, 
deliberation, or reflection;^' as an act " the prudence of 
which nobody pretended to justify," (Chap. Iv.) Lord 
Clarendon confesses that this unwarrantable and 
infatuated act alienated the generality of those who 
irere beginning to judge more favourably of Charles, 
probably alarmed by the growing violence of the Par- 
liamentary proceedings. Dr. Lingard, who repays the 
favour of the Stuarts towards his Church by extreme 
jMrtiality for them, admits it to have been a proceeding 
equally blamed by his friends and his enemies.* That 
it led inunediately to the vote which vested in Parlia- 

^ The extreme prejudice under nvhich this able and respectable author 
'writes is a great drawback to his work. His history is far more learnedly 
and carefully composed than any other of our country; and yet, owing to 
Ills partiality, it leaves unsupplied the blank admitted by all to have 
teen left by Mr. Hume: for we meet in every part of hb narrative with 
the apologist or the advocate of the Pope and Popery. So Romish a 
luslory could hardly have been supposed possible to have been written in 
this country, and by a person of the most respectable character. As for 
tiie Stuarts, Mr. Hume, with all his prepossessions, and his habitual " love 
of kings and queens," must be admitted to have been very far surpassed 
by Dr. Lingard. The former had too masculine an understanding to let 
llary's conduct pass unreproved. The latter carries his partiality to the 
Komish Queen so far that he not only acquits her of all knowledge of 
J}mni3ey*8 murder, but of all belief that' Both well was an object of suspi- 
oioo, and of all blame respecting his mock trial and scandalous escape ; 
nay, he cannot even bring himself to censure the marriage itself, looks 
upon it as quite a becoming thing for a woman to marry a few weeks after 
her luiaband's violent death, and seems quite satisfied that a Queen can be 
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ment the nomination of the Militia officers, — in other 
words, the command of the army, — cannot be doubled ; 
and this was the commencement of the Civil War. 

It is wholly beside the design of this work to follow 
the history of the great erents which that war pro- 
dttced, or to contemplate the extraordinary display botili 
of civil and military genius by which it was marked. 
A revolution which unsettled the whole frame of the 
State, and changed in almost all particulars the estab- 
lished order of things, could not fail to force, as in a 
hotbed, the talents and the virtues, as well as the viees 
and the weaknesses, which peaceful times and regular 
government either nip in the bud, or stint in thmr 
growth, or cast into the shade, when they chanee to 
attain maturity.* But it is equally certoin that in 
England, as in France a century and a-half later, a vast 
majority of the people were averse to the change whfch 
overthrew the monarchy; that the republican party, 
utterly inconsiderable at first, was always a much 
smaller minority than in France ; that the extremities 
to which the leaders went agsunst the King found yery 
few supporters among the {)eople, and were disapproved 
by a majority of the Parliament itself, from which a 
military force in one day expelled two hundred of its 
members, leaving the minority in possession ; and that 
the influence of the two most powerful motives which 
can affect the conduct of nations, religious fanaticism 
and terror, was required to make those violent pro- 
ceedings be patiently borne. The hatred of the Chureh 
abuses in France supplied there the place of that 
fanaticism, and the terror was exercised in a much 

murried by force; bnt, VKfoe than all, he appean absolutely to be- ffae 
apologist of Bothwdl himself, and gives an account of his latter end 
wholly different from all other writers. 

* They who are fond of representing as rerolatlonaiy the changes 
operated in our Government by the measarss of 1831 and 1892, should 
relect that there is wholly wanting, among other things, tbb one indiea- 
tiflo of a revolution. Hardly any men of talents have, by that rerolutioh, 
oesn east up to the aar&GeL 
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greater excess. But in both reyolntions the success of 
a party was secured by similar means; and in both the 
indolence and timidity of the well-disposed enabled the 
enemies of the people to prevail. The same moral is 
to be drawn from both these sad tales alike. It 
teaches all men that he who permits injustice and 
cruelty to triumph, when by doing his duty to his 
neighbour he could defeat them, shares the guilt though 
lie may not share the spoil ; and that the risk of being 
OTcrpowered in the struggle for right is not such an 
excuse for inaction as can satisfy any but the most 
callous feelings and the most easy conscience. 

The abolition of Monarchy was complete. It was 
declared treason to give any one the title of King 
without Act of Parliament — ^the House of Lords, as 
well as the Crown, was set aside — and the supreme 
power, legislatiye as well as executive, remained vested 
in the House of Commons, now attended by less than 
a hundred members, and wholly under the influence 
of the? army. A council of forty-one — three-fourths of 
whom were members of the Hoase — ^was appointed for 
a year to preserve the peace, dispose of the forces, naval 
ai^ military, and represent the country with foreign 
states. A new seal, representing the Commons, was 
made, and entrusted to three Commissioners ; and an 
oath to be true to the Commonwealth was directed to 
be taken by all persons in office. Half the Judges 
took it ; the others resigned. The former made it a 
condition that Parliament would engage to maintain 
the fundamental laws of the realm. To this the House 
agreed; and the Judges never seem to have reflected 
that the Kingly power runs through all the jurispru- 
dence of England, from the foundation upwards. New 
writs were issued to fill up vacancies which had reduced 
the Commons to a seventh of their number, and 150 at 
length were found to compose the House ; but it was 
seldom that fifty could be got to attend, and hardly 
ever 100. Five or six eminent loyalists were tried and 
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execated, but the reign of the Commonwealth was 
little Btained with blood. Their puritanical rigour ma^ 
them denounce severe penalties against offences which 
no penal law can ever well or safely reach; Acts were 
passed punishing incest and adultery with death, and 
fornication with three months' imprisonment — Acts, the 
severity of which, as might easily be foreseen, prevented 
their execution. But the public prayer for general 
reformation of the law was attentively listened to; and 
an important commencement was made of amendment 
in the system and in the practice of our jurisprudenGe, 
A full inquiry was instituted into financiid abuses and 
frauds upon the revenue, especially in the management 
of forfeited estates. These must have been of iin-> 
portance, as in one year (1651) seventy individuals, 
chiefly of rank and fortune, were forfeited for their 
adherence to the King. The year after, previous to 
the fatal battle of Worcester, which extinguished the 
hopes of Charles IL, his followers were also attainted; 
71 first, and then 682 were thus punished ; all, how- 
ever, being suffered to redeem at one-third of their 
value. The Catholics were persecuted, but only one 
suffered death. The Presbyterians had been far worse 
persecutors than the Independents, insisting on uni- 
formity of worship. But the Independents showed 
fully as much rapacity; and it was reckoned that the 
income of Catholics in the hands of sequestrators 
amounted to above £60,000 a-vear, though only two- 
thirds^ of England were included in this calcalation. 
The rigour of their measures was not confined to the 
rich and noble; their violence descended to ariasans^ 
peasants, and menial servants. 

The Long Parliament had naturally become un- 
popular, both from its duration of eighteen years» from 
ti^ expulsion of a large portion of its members, and 
mm. Its subserviency to the army and their chiefs. 
wwaawell's usurpation, therefore, "was acceptable to 
•» Bation; but he had little other hold over the 
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people than what their dislike of Parliament and the 
dread of his military power gave him. He collected 
abont 120 men of puritanical and sanctified habits, 
chosen by himself from a greater number returned bj 
different congregations, and to them he entrusted the 
whole government. This ghostly body (commonly 
called Barebones' Parliament), how ridiculous soever 
in many of its proceedings, showed no little wisdom in 
prosecuting several important reforms, and correcting 
some glaring abuses; it also showed some disposition 
towards independence in the exercise of the powers 
conferred upon it. This of course displeased Crom- 
well; and on dissolving the body, and taking upon him 
the executive government, under the title of Protector, 
as tendered to him by a party of its members, he pro- 
claimed the Instrument of Government in forty-two 
articles, vesting the legislative power in the Protector 
and Parliament, — no dissolution of which could take 
place, without its own consent, in less than five months. • 
fhe Protector had the command of the army and 
navy ; the power of making peace and war, with 
bis Council's consent; the power of appointing the 
great officers of State, with consent of Parhament ; and 
the successors of the Protector were to be named by 
the Council. The Parliament consisted of 460 mem- 
bers, chosen by the larger boroughs, exercising their 
former rights of election, and in counties by persons 
possessed of £200 in any kind of property : 400 were 
for England, 30 for Scotland, and as many for Ireland. 
It met ; and finding, after five months' trial, that the 
members were far from being very pliable to his 
wishes, he dissolved it, and alarmed by a royalist 
movement in the west, delivered over the kingdom to 
eleven Major-Generals for as many districts, who were 
commissioned to levy a tax of ten per cent., which he 
imposed on all royalists. He also continued a duty 
on merchandize beyond the time limited by law. Some 
refusing to pay this illegal impost were fined by the 
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collectors, and sued them for damages. The Judges 
showed their wonted subserviency and pusillanimity, 
and Cromwell sent to the Tower the ciMinsel for ooe 

J arty who saed. He also erected a High Court of 
nstice, by which several of his adversaries were con- 
demned to death, and suffered accordingly. The 
Government was now a military despotism, and it is 
certain that nothing but Cromwell's brilliant success in 
all his foreign expeditions, and the dread of the Stuart 
family being restored, could have maintained him on 
his usurped throne. 

After an interval of about two years he was obliged 
to call another Parliament; the Scotch and Insh 
members were submissively obsequious; the English 
so little disposed to obedience that he previously ex- 
amined the returns, and by an act of violence exduded 
about ninety of them on pretence of their immorality. 
No one was suffered to enter tl^ House, guarded by 
his sentinels, but those who had a certifioate from his 
Council. The result was an obsequious assembly, 
which addressed him to take the title o£ King, aod 
agreed to many amendments on the Instrument of 
government. He refused the Crown, as is well known; 
but the amendments of the Instrument gave him the 
power of naming his successor, and of naming an Upper 
House of not more than seventy, nor less than forty 
members. In virtue of this sixty-two members of the 
Lower were summoned to the Upper House. The 
removal of his principal supporters from the Commoos 
weakened his influence in that House, aad he was 
soon obliged to dissolve this Parliament, — the fourth 
that he had so dismissed, and the last he ever called. 

It has sometimes been considered by historians that 
the first form of government under the Protector, that 
of the Instrument, was republican ; and the second, 
under the Petition and Advice, was monarchical ; and 
Mr. Hallam is of this opinion. But except in the 
power of naming his successor^ and the institution of 
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the Upper House, the first was really as monarchical 
as the second. The Protector's death, and his son 
Bichard's incapacity to hold his office, led, after an 
interval of eighteen months, during which the Govern- 
ment was at one time in the hands of a Council of 
general officers, to the restoration of Charles II., 
without any security whatever being taken for his 
constitutionally governing the kingdom, beyond tho 
effect which his father's fftte and nis own sufferings 
migbt be expected to produce upon his mind. 
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CHAPTER XVI. 

THB GOVBEKMBNT OP ENGLAND UNDBB THB 8TUAET8— 
THE EBVOLUTION. 

The history of the Constitution from the Restoration 
to the Revolution, although usually yiewed as diYided 
into two portions, — the proceedings of Charles 11. and 
those of James II., — is in fact properly to be considered 
as one and the same; the course of events being unin- 
terrupted, the proceedings of all parties being the 
same, and the conduct of the brothers only varying in 
the accelerated pace with which the more honest and 
bigoted of the two hurried matters to a crisis. The 
only real difference in the two reigns is, indeed, to be 
found in the personal characters of those Princes; the 
one indolent, careless, unprincipled, loving his ease 
rather than anxious about power, unless as it might 
secure him from interference with his pleasures, or 
save him from the equally ungrateful interruptions of 
business; not at all envying others their freedom so he 
might only enjoy his own; — the other a stern ruler, 
jealous of his prerogative from religious as well as 

[)olitical principle; a furious bigot from conviction; 
ittle averse to labour, and fearing no risk in the 
pursuit of his object; ever ready to sacrifice a temporal 
to an eternal crown; and though affecting much regard 
for his word, yet unscrupulous of breaking it when its 
strict observance stood in the way of his predominant 

Eassion. Though in religion Charles had gradually 
ecome a Romanist, he never was prepared to avow 
his conversion, or to make, any sacrifice for his faith; 
his religious principles hanging almost as loosely aboat 
him as his moral But James, though a rigid 
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devotee, confined his self-restraint to matters of faith 
and the promotion of his Church — ^haying led at all 
times the same licentious life with which his brother 
and' the rest of the CayaUers, combining party feeling 
and personal indulgence, had debauched the English 
morals and outraged the feelings of the puritanical 
classes, even after their restoration to power. 

It not only little suited Charles's habits to risk what 
he termed *' going again on his travels," in order to 
battle for Prerogative and Popery, as James would 
Lave had him do; but he even would himself have 
preferred ruling by Parliaments as the easier course 
to pursue, could he only have found them reasonably 
tractable. He had no mind, as he told Lord Essex, 
to sit like a Turk and order men to be bow-stringed; 
but then he " would not have a set of fellows spying 
and inquiring into all his proceedings," — ^and of some 
laws which he found established he openly avowed 
his detestation, declaring, for example, that he never 
would suffer any Parhament to be assembled under 
the famous Triennial Act of 1641. This was accord- 
ingly repealed. Still he tried how far he could go on 
amicably with such assemblies; and it was only when 
he found they refused him money, and would inquire 
into the public conduct of his Ministers, that he threw 
himself into the arms of France, made his power and 
influence wholly subservient to the profligate ambition 
of Louis XIV., received regular suppUes of money 
from him to evade the necessity of meeting his people's 
representatives, bartered for this price at once the 
honour and the policy of the country, and entered into 
a shameless conspiracy both against the liberties of 
Protestant Europe and the free Constitution of his 
own kingdom. It is manifest that had the English 
Patriots m 1670 been apprised of his proceedings, the 
Bevolution never ought to have been delayed an hour. 
The calling in of William at that time would have been 
on every principle equally justifiable; and the expul- 
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Bion of the restored family would have been an act 
still more necessary for saving both the liberties of 
Englishmen and the independence of then* country; 
for that which James's proceedings never even 
threatened, was absolutely sacrificed by Charles — the 
national security as against France. 

For a long time doubts were entertained by many, 
and affected by some, of Charles's criminality; nor 
were these wholly removed until the publication of a 
secret treaty entered into with Louis XIV. in 1669, 
made all further denial of the conspiracy impos^ble. 
He thereby stipulated for a regular pension of 
£200,000 a-year, equal in value to half a million at 
the present day, and 6,000 men. In return for these 
means of both governing without Parliament and over- 
powering all resistance from his subjects, he became 
party to a plan of partition upon a scale not exceeded 
by the northern powers in the case of Poland a century 
later, and to whom indeed these infamous transactions 
may well be considered as having served for a modeL 
France was to seize the larger portion of the United 
Provinces, while England should have the greater 
part of Zealand, with Ostend, Minorca, and part of 
the Spanish provinces in South America; a Bourbon 
prince occupying the Spanish throne, and abandoning 
part of the Spanish empire as the price of his quiet 
possession. It is worthy of observation, as fixing upon 
Louis XIV. still more incontestably the invention of 
the Partitioning system, that he had twice, three 
years before, entered into a similar scheme with the 
Emperor for dividing the Spanish dominions. The 
inequality of the conditions had made the Emperor 
abandon this notable project; he perceived plainly 
enough that while Louis was to occupy the Peninsula 
and the Dutch provinces at his ease, the Emperor 
would have no part of the spoil that he did not win by 
force of arms. 

It was certainly fortunate for this country that the 
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suspicions raised in Louis's mind by the yacillatin^ 
conduct and apparent bad faith of Charles, prevented 
the prompt performance of the conditions thus entered 
into. Had a well-appointed French army entered 
England, while abundant supplies of money supported 
the tyrant, he had only to keep on gratifying the 
Established Church with means of oppression towards 
the Dissenters, and to remain wholly inactive in his 
support of the Catholics, and his work of usurpation 
was complete. The abominable acts excluding all JS'on- 
conformists from corporations, and preventing them 
from ever coming within five miles of any corporate 
town, had won prodigious favour in the eyes of the 
clergy; and Charles had no such bigoted zeal for the 
religion which he secretly had embraced, or rather 
which he was in the course of adopting, as to risk 
"going upon his travels again," by giving it open and 
o&nsive protection. Add to this, that he had shown 
a truly regal facility of abandoning his oldest and 
ablest servants, when Clarendon was impeached, suffer-, 
ing him to be declared guilty of treasons which he never 
had committed, because hie timidly or prudently fled 
from an accusation of high misdemeanors of which he 
was undeniably guilty. His sending persons to remote 
and even foreign prisons, where they Ungered without 
a trial for years until his fall; his accession to the 
French Alliance, and his procuring for Charles 
pecuniary supplies to preclude the necessity of meet- 
ing Parliament — ^were crimes of a deep dye, how little 
soever they could give his profligate and ungrateful 
master a pretext for leaving him to his fate. His 
detestable conduct on the occasion of his daughter's 
marriage, when he besought the King to refuse his 
consent, and declared he had rather she were treated 
as a strumpet, or put to death for a conspiracy against 
the prerogative, than that the Crown were sullied by 
such an alliance, though it be an offence incomparably 
less heinous to the State, has, more than all his other 
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crimes, fixed upon his memory the just scorn of all 
good men in after ages. 

In carrying on his Gorernment two things were to 
be remarked of Charles, in both of which he differed 
extremely from his brother, and accordingly pre- 
yented the Revolution from taking place in his time, 
towards which, however, all things manifestly tended. 
He showed much address and temper in avoiding diffi- 
culties which he seldom if ever met in front or endea* 
voured by force to surmount ; and he displayed no 
obstinacy nor even firmness in the pursuit of objects, 
which so careless and self-indulgent a nature little re« 
garded. Thus, although it cannot be supposed that 
he gave implicit credit to the Popish Plot, and most 
likely disbelieved it altogether, he yet contrived to 
keep a certain neutrality through the whole of the 
excitement into which it threw the nation, and was 
able to take advantage of the reaction which succeeded 
when the wretches who had deceived the people so 
successfully, pushed their attempts a step too far, and 
accused those connected with the Royal Family. But 
his want of steadiness was apparent when, after issuing 
his declaration suspending the penal laws on the as- 
sumption of a prerogative to legislate absolutely in 
ecclesiastical matters, he was fain to withdraw it upon 
the anxious remonstrance of the Commons, alarmed, 
perhaps, more for their religion than their liberties. 
The extreme unpopularity of the Duke of York on 
account of his religion had given rise to a bill for ex- 
cluding him from the succession. Charles used all his 
influence against it, and succeeded in throwing it out 
when it came to the House of Lords. The Duke 
himself was fiiUy resolved, had it passed, to have tried 
even the desperate extremity of civil war rather than 
submit to the law; declaring to Barillon, the French 
Ambassador, that there remained no other means but 
this of restoring the Royal authority in England. Yet 
so bent upon taking security against his bigotry were 
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even those who chiefly opposed the Exclusion Bill, like 
Halifax, that they framed as a substitute for it another 
bill which entirely changed the forai of the Govern- 
ment, providing that, on a Catholic succeeding, the 
veto upon bills should cease, all civil and military 
offices be bestowed by Parliament, and a Committee of 
both Houses sit during the prorogation. It may 
further be cited as a proof of the excess to which 
Anti-Catholic alarm was carried, that, early in 1680, 
the Commons passed a unanimous resolution, declaring 
the Fire of London to have been the work of Papists, 
with a design of destroying the Protestant religion ; 
and excluding from a seat every papist who should ac* 
cept any office under the Crown. 

In the whole history of human weakness there is 
no parallel to be found for the sudden change which 
speedily after came over the nation and its representa- 
tives. Whether the extremities to which they nad been 
carried during the plot, or the violence which had been 
shown against the Duke of York, or the natural alterna- 
tions of nckle and ill-informed men composing the mul- 
titude of all nations, or the shameful zeal displayed by 
the EstabUshed Church in vituperating the conduct of 
the late Parliament, or a part of all these circumstances, 
be the reason, certain is the fact, that hardly had the 
session closed when from one end of the island to the 
other there burst a cry loud and continual against all 
that the Parliament had done; and an universal dis- 
position was disclosed to suffer whatever assaults upon 
liberty the prerogative of the Crown might make. 
The corporation of London, threatened with disfran- 
chisement by a quo warranto issued against its char- 
ter, and aware of the habitual subserviency of the 
Judges, was glad to accept any terms that were offered, 
and submitted absolutely to the dictation of the Crown. 
The same base and pernicious example was followed 
in the other corporate towns. The late King's death 
in the bosom of the Komish Church, and the ostenta- 
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tioos display of his religion by James going openly to 
mass in Royal state, £uled to open men's eyes and 
alarm their religious fears. He yentmred early upon 
calling a Parliament, and a revenue of £2,000,000 
equal to £5,000,000 at this day, was settled on him 
for life, with £700,000 a-year for supporting a standing 
army. An address on behalf of the Fen^ Laws was 
altered on a suggestion that its expressions might give 
offence to the King. A bill passed one House at least, 
and that the people's House of Parliament, declaring 
it high treason to make any motion for altering the 
order of succession — the very house which a few 
years before had passed a bill to exclude the reigning 
monarch for ever, and bestow the Crown as if he had 
been naturally dead. It seemed a most superfluous 
plan which the profligate Sunderland had formed to 
dissolve the Parliament during the King's hfe, and 
trust to supplies from France in case any extraor- 
dinary occasion for them should arise. James, so 
lately the object of all men's dread and aversion, was 
now extolled for his courage, his adherence to his 
promises, his patriotic services to the country, his 
patience under the late persecution, which had forced 
him to reside abroad ; so that he became now, to use 
Lord Lonsdale's expression, *^ the very darling of all 
men." 

Meanwhile, notwithstanding his promise to rule oon- 
stitutionally, and his pluming himself on being a man 
of his word, he began his reign by declaring perma- 
nent the customs which had been voted for a fixed 
time. He assumed the power of dispensing with the 
penal laws, and issued a "Declaration for Liberty of 
Conscience" on that ground, taking care all the while 
to gratify at once his own monarchical dislike of the 
Noijconformists and the Church's prejudice against 
that body, by joining in severely persecuting them. 
In Scotland, where the Crown's prerogative was always 
more restricted than in England, he suspended the 
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penal laws, as he stated, " by virtue of his sovereiffn 
authority, prerogative royal, and absolute power, to be 
obeyed witnout reserve by all subjects ;" and for these 
acts the whole country, both counties and towns, 
poured in their warmest addresses of thanks. The 
gratitude of the Spanish mob, actuated by their priests 
and fired with superstition, was never in our own day 
more eagerly displayed for the restored blessings of 
despotic government than was that of the English 
people, in 1686 and 1687, for the arbitrary rule of 
James II. 

Now, above all, was exhibited the base sycophancy of 
the lawyers, rendered more disgusting by the learned 
garb in which it clothed the vile language of crouching 
slaves; their subserviency the more glaring as it was 
the more pernicious and the more infamous in the more 
elevated positions of the profession. Now were seen 
the Benchers of the Middle Temple first hailing with 
delight the earliest act of the lyrant's reign, his levy- 
ing money without consent of rarliament, — ^for which 
wholesome exercise of the prerogative those sages of 
the law humbly and heartily tendered him their thanks. 
Again, the raptures of the same vile body knew no 
bounds when James, himself spurning all bounds, 
assumed the full dispensing and suspending powers. 
They averred that the Royal prerogative is the very 
life of the law, gratefully thanked him for asserting 
it, declared it to be given by God, and beyond the 
power of any human tribunal or authority to limit, 
and vowed to defend with their lives and their fortunes 
the grand truth, a Deo rex — a rege lex. Then, too, 
were seen the whole twelve judges, save only one, 
declaring the right of the King to dispense with penal 
statutes, most solemnly made for the purpose of re- 
straining his power ; a Pemberton wresting the«rules 
of evidence, to the sacrifice of innocent persons hateful 
to the Court; a Jefferies campaigning in the north 
against all corporate rights, in the west against all dis- 
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senters from the doctrines favoured by the Prince, and 
causing streams of the purest and most innocent blood 
in the land to dye its furrows, that he might do his 
profligate employer's butchery, pare the way for abso- 
lute monarchy, help the overthrow of the national 
religion, and meanwhile provide convicts to be spared 
by redeeming their lives or their exile with money to 
meet the cravings of a profligate and insatiable Conrt. 
A Parliament, however, seemed still wanting to ^ve 
the Catholics their establishment in the form of &w; 
and to prepare for this, Kegulators of Corporations were 
commissioned to examine all their titles and all tixeir 
acts, and to new model their structure under the 
threat, amounting to inevitable certainty, of judicial 
sentence if they resisted. 

Happily the moonstricken Prince had gone a step 
too fare He had done in a month or two what, if a 
year or two had been consumed in doing, might hare 
been unresisted. He had expelled the members of one 
college for being Protestants, named a Catholic prin- 
cipal of another, and prosecuted seven Prelates for 
representing against his Declaration appointed to be 
read in all Churches. The Church had mainly been 
the cause of his excesses. The declarations of the 
University of Oxford some years back, against all 
freedom of discussion and in favour of absolute govern- 
ment, followed up by their slavish submission at his 
accession, and the zeal with which the clergy had 
everywhere taken his part, running down all his oppo- 
nents, and especially the Protestant Parliament last 
held in his brother's reign, had not unnaturally induced 
him to believe that he might rely on their neutrality, 
if not on their help, in all his designs. In truth, he 
had persuaded himself that there was no substantial 
diffei;pnce between his faith and their's; for he bad 
been entirely converted to Romanism by reading the 
controversial writings of the English Divines in the 
school of Laud ; and it must be admitted that, like a 
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certain sect of the Anglican clergy in our own day, the 
bounds which separated that school from Romanism 
were very difficult to descry. Howeyer, he reckoned on 
their adherence in vain. Suddenly Oxford led the 
way in deserting him, as she had led the way in 
seducing him. The communication had now been 
opened with the Prince of Orange. James saw that 
he must fight for his crown ; and though he prepared 
himself by the measure of drafting a great number of 
Irishmen into his army, men prepared to fight for any 
cause or any person, the precaution was taken too 
late ; the Bishops were acquitted, even the Judges now 
venturing to do their duty ; the army refused to quit 
the Church ; the clergy rallied in defence of their bene- 
fices, and their pulpits, and their faith; the country 
declared generally against the King, and for the Prince. 
A convention first, then a Parliament, after much subtle 
discussion, declared the throne vacant, and setting aside 
James's children, as well as himself, except the two 
Princesses, Mary and Anne, who had gone over to his 
enemies, settled the succession to the Crown upon Wil- 
liam and upon them; and itwasafterwardsfurther limited 
to the descendants of James I.'s daughter, married to 
the Elector Palatine. This Revolutionary arrange- 
ment, grounded entirely upon the will of the people in 
a state of resistance to their hereditary rulers, is the 
whole foundation of the title by which the House of 
Brunswick now enjoys the crown. Cavils have some- 
times been attempted, as if there had been no actual 
resistance in 1689; but they are only worthy of those 
antiquaries who deny a conquest in 1066, and read 
conqueror, acquirer. There had been arms taken in 
almost all parts of the country ; but especially and on 
a large scale in Yorkshire, Notts, and Cheshire. There 
was a foreign army in the country, for no other pur- 
pose than to put down all attempts on the King's side ; 
nis troops for the most part joined the Prince ; and by 
resistance to James he was deposed. 
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The form of words used, out of regard to tender 
consciences and legal niceties, in the Acts of the Goa- 
yention offering the vacant throne, and of the Parlia- 
ment offering the sovereignty for William and Mary's 
acceptance, is wholly immaterial The Abdication was 
known and felt by every one to be constructive, not 
actual ; James was well understood to have returned 
to London as King, and never by any act or word to 
have resigned the Boyal authority which he claimed 
by hereditary title. But the people had rejected him; 
and their representatives held him to have vacated 
the throne, because he had been guilty of acts which 
justified them in deposing him. Moreover, suppose he 
had formally abdicated, he could not prejudice his 
son's title to succeed upon the vacancy which his 
resignation made. But the same power — ^the will and 
voice of the people — ^which had pronounced the throne 
vacant in spite of James, set aside the title of his son; 
called to the succession William, who stood five or six 
off, and by the course of nature could not easily have 
hoped to succeed; and then made the Crown heredi- 
tary in the daughters of James, living his son, and 
afterwards limited it to a remote branch, excluding 
that son's issue. 

Nothing can be more clear, therefore, than that the 
whole proceeding was revolutionary; that the change 
was effected by the Besistance of the people to their 
sovereign ; that his assent was neither obtained nor 
asked, nor in any way regarded; and that the 
supreme power having been forcibly seized by the 
nation, was used to install a new chief magistrate in 
the throne. It must, however, be carefully kept in 
mind, that the constitution thus preserved was not in 
any material respect altered; and that even in the 
manner of providing for its endurance as little de- 
parture as possible was made from the established 
system, including the order of succession. 
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. CHAPTER XVII. 

THB CONSTITUTION OF ENGLAND. 

Tedb I^ational Resistance was not only, in point of 
Historical fact, the cause of the Revolutionary settle- 
ment, it was the main foundation of that settlement ; 
the structure of the government was made to rest 
upon the people's Right of Resistance as upon its 
corner-stone ; and it is of incalculable importance that 
this never should be lost sight of. But it is of equal 
importance that we should ever bear in mind how 
essential to the preservation of the Constitution, thus 
established and secured, this principle of Resistance 
is; how necessary both for the governors and the 
governed it ever must be to regard the recourse to 
tibiat extremity as always possible — an extremity, no 
doubt, and to be cautiously embraced as such, but 
still a remedy within the people's reach ; a protection 
to which they can and will resort as often as their 
rulers make such a recourse necessary for self- 
defence. 

The whole history of the Constitution, which we 
have been occupied in tracing from the earliest ages, 
abounds with proofs how easily absolute power may 
be exercised, and the rights of the people best secured 
by law be trampled upon, while the theory of a free 
Government remains unaltered; and all the institu- 
tions framed for the control of the executive govern- 
ment, and all the laws designed for the protection of 
the subject, continue as entire as at the moment they 
were first founded by the struggles of the people, and 
cemented by their labour or their blood. The thirty 
renewals of Magna Charta — the constant and almost 
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unresisted invasions of the exclusive right of Parlia* 
ment to levy taxes by the Plantagenet Princes of the 
House of York — the base subserviency of the Parlia- 
ment to the vindictive measures of parties, alternately 
successful, during the troublous times (tf the Lancaster 
line — the yet more vile submission of the same body- 
to the first Tudors — their suffering arbitrary power 
to regain its pitch after it had been extirpated in the 
seventeenth century — ^the frightful lesson of distrust 
in Parliaments, and in all institutions and all laws» 
taught by the ease with which Charles II. governed 
almost without control, at the very period fixed upoa 
by our best writers as that of the Constitution's 
greatest theoretical perfection — and, above all, the 
very narrow escape which this country had of abso- 
lute Monarchy, by the happy accident of James II. 
choosing to assail the religion of the people before he 
had destroyed their liberty, and making the Church 
his enemy, instead of using it as his willing and potent 
ally against all civil liberty — ^these are such passages 
in the history of our government as may well teach 
us to distrust all mere Statutory securities ; to remem- 
ber that Judges, Parliaments, and Ministers, as well 
as Kings, are frail men, the sport of sordid propeiw 
sities, or vain fears, or factious passions ; and that the 
people never can be safe without a constant determina* 
tion to resist unto the death as often as their rights 
are invaded. 

The main security which our institutions afford, and 
that which will always render a recourse to the right 
of resistance less needful, must ever consist in the 
pure constitution of the ParUament — ^the extended 
basis of our popular representation. This is the great 
improvement which it has received since the Revolu- 
tion. As long as the House of Commons continued to 
be chosen by a small portion of the community, and 
to be thus influenced by the feelings and the interests 
of that limited class only, the Government resembled 



PARTiTAMRNTABY BBFOBH OF 1632. 253 

more an Aristocracy, or at least, an Aristocratic 
Monarchy, than a Goyernment mixed of the three 
pare kinds ; little security was afforded for constant 
and eqnal regard to the good of all classes ; and little 
security was provided against such a combination 
between the Crown and the Oligarchy as might 
entirely destroy even the name of a free Constitution. 
The increased influence of the Crown from large 
establishments, the result of the burdens left by ex- 
pensive wars and of extended foreign conquests, seemed 
capable of undermining all the safeguards of popular 
liberty, and threatened to obUterate all the remains of 
free institutions, as soon as some bold and politic Prince 
should arise equal to the task of turning such an 
unhappy state of things to his own account. In 1831 
and 1832 the Parliamentary constitution was placed 
upon a wider and a more secure basis ; and although 
somewhat yet remains to be accomplished before we 
can justly affirm that all classes are duly represented in 
Parliament, assuredly we are no longer exposed to the 
same risks of seeing our liberties destroyed, and tlie 
same hazard of having to protect ourselves by resist- 
ance ; nor can any one now deny that the democratic 
principle enters largely into the frame of our mixed 
monarchy. This great change is much more than suf- 
ficient to counterbalance all the increase of influence 
that has been acquired by the Crown since the Revolu- 
tion, including the vexations which unavoidably attend 
the administration of our fiscal laws for the collection 
and protection of a vast revenue, and the creation of 
a numerous and important body, always averse to 
struggle even under the worst oppressions, and always 
the sure ally of power — I mean the vast and wealthy 
body of public creditors, whose security is bound up 
with the existing order of things. 

The great virtue of the Constitution of England ia 
the purity in which it recognizes and establishes the 
fundamental principle of aU mixed governments — ^that 
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the supreme power of the State being vested in several 
bodies, the consent of each is required to the perfoiv 
mance of any legislative act; and that no change can 
be made in the laws, nor any addition to them, nor any 
act done affecting the lives, liberties, or property of the 
people, without the full and deUberate assent of each 
of the ruling powers. The ruling powers are three — 
the Sovereign, the Lords, and the Commons: of whom 
the Lords represent themselves only, unless in so far 
as the Prelates may be supposed to represent the 
Clergy; and the Scotch Peers to represent, by electi<» 
for the parHament, and the Irish, by election fw life, 
the peerages of Scotland and Ireland respectively; th« 
Commons represent their constituents, by whom they 
are for each parliament elected. 

If it should seem an exception to the fundamental 
principle now laid down, that the Crown has the pow«r 
of making peace and war, and of entering into treaties 
with foreign states — operations by which the welfare of 
the subject may be most materially affected— it is 
equally true that no war can possibly be continued 
without the full support of both Houses of Parliament ; 
and that no peace concluded, or treaty made, can be 
binding, so as to affect any interests of the people, 
without their subsequent approval in Parliament. The 
Sovereign, therefore, never can enter into any war, or 
pursue any negociation, without a positive certsunty 
that the Parliament will assent to it and support the 
necessary operations, whether of hostility or of comh 
mercial regulations ; and thus the only effect of this 
prerogative is to give due vigour and authority to the 
action of the Government in its intercourse with foreign 
powers and its care of the national defence. 

It is, however, a more serious infringement of the 
fundamental principle if either of the tifiree branches 
assumes, under any pretence, a power of acting without 
the concurrence of the other two, and without the 
sanction of any known general law to which the obe- 
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dience of the people may be required. The several 
branches of the system have each at different times 
endeavoured to exceed this limited and balanced power, 
and to exercise alone a part of the supreme functions 
of government. The Crown long struggled with the 
Commons to be allowed the right of taxing ; it assumed 
repeatedly the right to imprison individuals without 
bringing them to trial ; it claimed the power of sus- 

Em£ng laws or of dispensing with them at a much 
ter period, and exercised this, at least in ecclesiastical 
matters, down to the period of the Revolution. The 
abandonment, or the prohibition by law, of these 
dangerous pretensions, wajs the main victory of the 
people, both in the seventeenth and eighteenth centu- 
ries ; the freedom of the Constitution was deemed to 
consist chiefly of the restraint under which the Sove- 
reign was thus effectually laid. But the two Houses 
of Parliament, and more especially the Commons, have 
laid claim to certain privileges by no means consistent 
with the mixed nature of the Constitution, and repug- 
nant to the liberty of the subject. 

The judicial power exercised by the Lords as a 
supreme Court of Judicature in all matters of law, 
whether civil or criminal, and a Court of general ap- 
peal in all equity suits, has never been deemed incon- 
sistent with the liberties of the people. If indeed it 
were exercised, as by the letter of the Constitution it 
should be, by the whole body of the Peers, in like 
manner as their legislative and political functions are, 
great abuse must ensue, and wide-spreading oppres- 
sion must be the consequence. But the Peers verv 
wisely have in practice abandoned this right, and left 
their whole judicial business in the hands of some five 
or six of their number, professional lawyers, who have 
filled, or continue to fill, the highest judicial offices in 
the State. There have only been two instances of the 
Peers at large interfering in such questions for the 
last hundred years; only one within the memory of 
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the present generation, and that aboye £fty years 
ago. 

Both Houses, however, claim to visit with severe 
punishment what are called contempts or breaches of 
their privileges, — the Commons by imprisonment during 
the session, the Lords by imprisonment for a time 
certain, and by fine. ISTor would this be objected to 
if it were confined to cases of actual contempt and 
obstruction, as by refusal to obey their lawful orders 
issued in furtherance of the judicial proceedings of the 
Peers, or of the inquisitorial functions of the Commons, 
or of any matter without the compassing of which 
either House could not proceed to discharge its duties. 
ISo court, from the highest to the lowest, can exist for 
any useful purpose, if its proceedings may be inter- 
rupted by any unruly individual, or riotous mob, or 
if its members may with impunity be obstructed or 
threatened in the discharge of their duties; and it is 
absolutely necessary that such lawless conduct should 
be at once repressed by immediate punishment. But 
very different have been the powers of visiting con- 
tempts ckumed by the two Houses, especially by the 
Commons' House of Parliament. They have punished 
summarily, as breaches of their privileges, acts which 
could in no way be construed into an obstruction of 
their functions, and which might most safely have been 
left to the ordinary visitation of the criminal law. 
We have in the course of the last two Chapters seen 
the latitude which they frequently assumed in classing 
whatever they disliked under the head of breach of 
privilege, and punishing it with extreme severity. 
In the time of James I., as we have seen (Chap, xvi.), 
the Commons ordered a person who was charged only 
with having spoken disrespectfully of the Palatine, then 
an object of popular favour, to be led ignominiously in 
procession on horseback, with his head towards the 
tail of the beast, to be whipped from London to West- 
minster, to pay a fine of £5,000, and to be imprisoned 
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for life; and all but the whipping was executed upon 
this unfortunate gentleman. In Charles I.'s time-tney 
habitually voted any act which displeased them a breach 
of their privileges. In order to reach an obnoxious 
individual, whatever he did was declared against their 
privileges ; thus to reach Archbishop Laud all " new- 
langled ceremonies in the Church service" were voted 
contempts of the House. The same inordinate assump- 
tion of power under the name of privilege was in the 
next reign not unfrequent. The persons of members' 
servants, too, were held as sacred as those of members 
themselves. Nay, down to a late period, the last 
year of George II.'s reign, there are instances of 
members preferring their complaint in questions of 
private right to the House, instead of trying the mat- 
ter by actions at law; and of the House treating the 
assertion of adverse rights as breaches of its privileges, 
and punishing the parties accordingly. Even at this 
day a libel on the House is treated as a breach of its 
privileges, as if any possible injury or obstruction to 
its proceedings could arise from prosecuting this as 
the King prosecutes it, and as every other person in 
the realm prosecutes attacks on his character. 

It is impossible to deny that this power assumed by 
the Houses of Parliament, and especially abused by 
the Lower House, is an infringement on the whole 
principles of the Constitution, and a great violation of 
all the ordinary rules which ought to regulate the 
administration of criminal justice. In the first place, 
the party wronged, or complaining of injury, not only 
institutes the trial without the intervention of a grand 
jury, but assumes to be the sole judge of the charge, 
to find the guilt, and to mete out the punishment. — 
Secondly J the proceeding is of the kind most abhorrent 
to our laws ; for the party is called upon to confess or 
deny the charge, and if he refuse to criminate himself 
he is treated as guilty. — But thirdly ^ and chiefly, he 
is tried, not by a general law, previously promulgated, 
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and therefore well known to him whose daty it is to 
obey, but by an ex post facto law, a resolution passed 
by his accuser declaring the criminality of the act 
sfter it has been done. This sq)pears to be quite in- 
tolerable. Any law, anyhow made, provided it be 
made calmly, and before the event occurs whidi it 
embraces, is far preferable to a law contrived and pro- 
mulgated for the first lime on the vpar of the occasioa, 
when the passions are heated by the offence done or 
alleged, u eren an indifferent party, a court of juv- 
tiee, or a legislature, were to make the law by whidi 
the defence should, in one breath, be defined, and the 
accused convicted, the grievance would be intolerable 
of such an anomalous justice. But how inoompsffablr 
worse is the justice of the party complaining, himsra 
making the law by which Ins adversary is to be tried, 
and pronouncing the nde, and the conviction, and die 
punishment, at one and the same time? I say nothing 
of the manner in which this proceeding precludes the 
Bo jal prerogative of mercy; because possibly breach 
of privilege, whether actnad or constructive, is a case 
which ought to be exempt from the protection of the 
Crown. But the other objections are quite snffident 
to make all considerate persons — all who are not, like 
one great party in the State, carried away by an nn- 
distinguishm^ love of party supremacy, and disregard 
of all the rules that should regulate judicial proceed- 
ingsr— agree entirely with the very sound a&d judidoos 
opinions on this important subject, expressed in the 
resolutions of the Lords on the Aylesbury case in die 
year 1701. They declared that "neither House of 
Parliament hath any power, by any vote or declara- 
tion, to create to themselves any new privilege that is 
not warranted by the known laws and customs of 
Parliament ; that the Commons, by their late conuBit- 
ment of certain persons for prosecuting an action at 
law,^ under pretence that it was a breach of their 
privileges, have assumed to themselves a legislatho 
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power bj pretending to attribute the force of law to 
their ckelaration, and have therebj, a& far as in them 
lies, subjected the rights of Englishmen, and the free- 
dom of their persons, to the arbitrary votes of the 
House of Commons/' 

In 1721 the Commons went yet farther, for they 
committed to Newgate the printer of a Jacobite paper, 
merdy because it was a publio hbel, and without pre- 
tending even to declare it a breach of their privileges; 
8D that, by the same rule, they might punish any 
person for any kind of misdemeaaour,. without judge 
or jury. 

I siaeerely wish thai I eould perceive in the more 
reeent history of Parliament any disposition on the 
'jpsstt of the Commons to recede from so untenable a 
pretension as the claim to deelare at any time their 
privileges, and to add new chapters to their Criminal 
Code as new occasions arise. Not only did they commit 
Mr. €bile Jones to Newgate, on the flimsy and indeed 
ridiculous quibble that debating ia a club a question 
eoncerninff the parliamentary conduct of a member 
was in vi^ation of the Bill of Sights, which forbids 
qujBiftioning m any court or place any member for liis 
proceedings in Parliament (a provision plainly intended 
to prohibit all judicial proceedings or quas^ judicial 
proceedings against members for their parliamentary 
conduct); — ^not only did they send Sir Franeis Burdett, 
and a few years after Mr. Hobhouse, to prison for 
Ubels published against them, which the ordinary pro- 
cess of the law reached, and would have been quite 
sufficient to punish ; — but they afterwards assumed in 
1836, and defended in 1837, the power of publishing 
whatever attacks on individuals they might think fit, 
«nd of protecting their agents from all responsibility, 
dvil or criminal, for the act; — a power never in modern 
times pretended to be exercised by the Crown,, whose 
servants are responsible for all acts done by its orders. 
Upon the same memorable occasion they adopted a 
resolution: reported by a committee charged to inquire 
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into the matter, and in that resolution they asserted 
their unqualified right at all times to create new privi- 
leges, and denounce new acts as a breach of those 
privileges. So that as the law of Parliament now stands 
the two Houses are invested each with a separate and 
uncontrollable power of making laws as occasion may 
require, of grinding, as it were, a little new law as they 
want it, and to suit the particular cases which arise ; 
nor is any limit but their own discretion assigned to 
this pretended right. It may be quite necessary to 
give them the right of removing, and of summarily 
preventing all obstructions; quite right to let them visit» 
and severely visit, all misrepresentations in public of 
their proceedings, which are only made publicly known 
by sufferance; but to give them anything like the power 
of several legislation and jurisdiction claimed by both 
Houses, roust be an infringement of the Mixed Con- 
stitution of the English Government It is in vain to 
deny the origin of this claim, and the motive for 
preferring it. They dare not trust to the ordinary 
administration of the criminal law ; they dare not go 
before an impartial judge and indifferent jury ; they 
dread the consequences of leaving the law to take its 
course; and therefore they must needs take it into their 
own hands, and at once make themselves party prose- 
cuting, grand jury, pettv jury, judge, and even law- 
giver, by one sentence forming the law, promulgating 
it, prosecuting for its violation, convicting the accused 
under it, he being their adversary, and sentencing him 
to suffer for the wrong done, or alleged to be done by 
him, to themselves. 



Let us now shortly consider in what the Constitution 
of England consists, how its structure is preserved, and 
how its functions are performed, having generally sur- 
veyed the principles on which it rests, the sacred right 
of resistance, the separation and entire independence 
ot Its component parte, and the admission of the People 
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as well as the Prince and the Peers to an equal share 
in its powers and prerogatives. 

The whole Executive Power is lodged in the Sove- 
reign ; all the appointments to offices in the army and 
navy; all movements and disposition of those forces; 
all negociation and treaty ; the power of making war, 
and restoring peace ; the power to form or to break 
alliances ; all nomination to offices, whether held for 
life or during pleasure ; all superintendence over the 
administration of the civil and the criminal law ; all 
confirmation or remission of sentences; all disburse- 
ments of the sums voted by Parliament ; all are in the 
absolute and exclusive possession of the Crown. An 
ample revenue is allotted for the support of the Sove- 
reign's dignity, not only in a becoming but in a splendid 
manner, and his family share in due proportion the 
same liberal provision. To which is added a sum, 
formerly unlimited, of late years restricted to £1,200 
a-year, for the reward of merit, by way of gratuity or 
pension. 

Such are the powers and prerogatives of the Crown ; 
but they are necessarily subject to important limitations 
in their exercise. Thus the Sovereign can choose 
whom he pleases for his ministers, dismiss them when 
he pleases, and appoint whom he pleases to succeed 
them. But then if the Houses of Parliament refuse 
their confidence to the persons thus named, or require 
the return to office of those so removed, the Sovereign 
cannot avoid yielding, else they have the undoubted 
power of stopping the whole course of Government. 
So, too, if war is declared, or peace concluded, contrary 
to the opinion of Parliament, the Sovereign has no 
means of conducting either operation, and his own in- 
clination must be abandoned. We have before seen 
at large how there is often a compromise effected 
between the conflicting branches of tne Government; 
and how, to avoid a collision, each giving up a por- 
tion of its demands, the result of the combined move- 
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ment which the machine of the State parsaeft, is one 
partaking of the impulse which each has given to it. 

If it cannot on any acconnt he affirmed that the 
Sovereign has full and independent powers of action, 
so it cannot any more be affirmed that he is 
without power, and very considerable power, in the 
State. If he can find any eight or ten men in whom 
he reposes confidence, who are willing to serve lum, 
and whom the Houses will not reject, he has the choice 
(^ those to whom the administration of affsdrs shall be 
confided. When he has obtained a ministry, on many- 
important points they are likely to consult his opiniOD 
and wishes rather than bring matters to a collision iMk 
him. Many modifications of the measures of Paiiia- 
ment are likely to be adopted rather than come to 
a ruf^nre with hinu The vast patronage bA the dis- 
posal of the Crown, and the great revenue allotted to 
meet the Sover^gn's personal expenses and those of 
his family, are a source of individual influence, which 
must arm him with great direct power. His opinions, 
if strongly entertained, like those of George IIL on 
the American war and Catholic question — ^his wishes 
and feelings, if deeply entertained — are thus eertaia 
to exert a reid influence upon the conduct of poUie 
affairs, and with even the most conflicting sentiments 
of the people and the Peers, secure a seni^ble weight 
to his views in the ultimate result This is the spirit 
of the Constitution, which wills that the individual 
Monarch should not be a mere cipher, but a substantive 
part of the politicid system ; and wills it as a cheek on 
the other branches of the system. 

Of all the Sovereign's attr9>ates none is more ink- 
portant than his independent and hereditary tide; ncur 
can a greater inroad be made npon the fundamental 
principles of the Constitution than the bringing this 
into any doubt or any jeopardy. Hence, in the event 
of his infancy, illness, or other incsqpacity, it isa seriooB 
aefeet in the systom that no general law has provided 
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for supplying his place; because this leaves the question 
to be discussed and debated each time that the Boyal 
authority fails, and in the midst of all the passions 
sure to be engendered by the adherents of contending 
parties and the advocates of conflicting opinions^ 
There can be no manner of doubt that Mr. Fox's 
opinions in 1788 were far more in accordance than 
those of Mr. Pitt with the spirit of a constitution, which 
abhors all approach to election in the appointment of 
the Chief Magistrate. Tet that precedent, followed 
as it was by Mr. Perceval's ministry in 1811, in both 
distances, from the mere personal views of the parties 
and their hostility to the heir apparent, has established 
it as the rule of the Constitution, that in the event 
of the Sovereign's incapacity the two Houses of 
Parliament shall always legislate to choose the Begent 
and define his powers, as well as to provide for the 
custody of the King's person. This is a complete 
anomaly in our form of government, and it perpetuates 
the risk of the worst mischiefs arising as often as the 
incapacity occurs, by providing that the whole of the 
subject most exciting to all cksses shall be discussed 
during the greatest heats which that excitement can 
kindle. Of the same Parliament which in its wisdom 
has declared itself the best judge in its own cause, and 
has resolved that the law of its privileges, the measure 
of its prerogative, shall be taken from occasional 
decisions made for the purpose of each case, it may be 
I»'onounced worthy and in exact consistency to refuse 
settling by a general law the manner of supplying 
any defects in the Royal authority, of preserving the 
prerogative of the Crown, and to leave the rule for 
special, and partial, and inflamed consideration as 
often as the incapacity occurs. As it has dealt with 
Parliamentary privilege so has it dealt with B.oyal 
prerogative, according to the factious views of the 
hour, and with no regard for the well-being of the 
Constitution. 
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The most important check upon the Royal aotboritT 
is the necessity of yearly meeting Parliament, and rf 
having recoorse to it for the means of carrying on the 
government. The power of the strord is really only 
given for a year to the Sovereign. ' The only means 
which he possesses of keeping the army and the navy 
together, and enforcing the strict discipline required, 
flow from an act passed yearly, and for a year each 
time. There are many branches of the revenue which 
in like manner are only granted for a year — ^in fact all 
save that portion which is mortgaged to the public 
creditor. If, then, a King were to retain the troops on 
foot without a Mutiny Bill, and to levy the revenue 
not voted by Parliament, not only would the soldiery 
be released from obedience to their commanders, not 
only would the people be released from their allegiance, 
and justified in resisting the Crown, but the courts of 
law would refuse to aid the ministers by either suffer- 
ing soldiers to be tried by courts martial, or requiring 
the subjects to pay their taxes. No soldier needs fear 
punishment for his disobedience, no person needs pay 
any of the taxes beyond those mortgaged to pay the 
interest of the national debt. Thus it becomes absol- 
utely impossible for the Crown to govern without 
assembling a Parliament, or to govern without a 
general good understanding with the Parliament so 
assembled. Besides, whoever should remain in any 
office of trust under the Crown while illegal attempts 
were making, much more, whoever should join in 
making them, would as soon as Parliament met be 
impeached by one House and tried by the other ; and 
although the Crown might pardon him, it could not 
prevent his trial and conviction. 

Over the Parliament, thus essential to the adminis- 
tration of public affiEiirs, the Sovereign no doubt has 
great influence. He can at any moment dissolve it, 
provided the Mutiny Bill is passed and the necessary 
supplies are granted; and thus, by appealing to the 
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catioQ at large, he can defeat any factious cabal which 
an oligarchy not faithfully representing the body of 
the people might contrive for enslaving the Prince. 
There is even some risk of this power being abused, 
by the Royal influence being first employed to excite 
a popular clamour against particular men or particular 
measures, and then advantage being taken of such 
delusions in an immediate general election. The 
shortening of the duration of Parliaments affords the 
best security against this hazard ; because, if the Par- 
liament has only been assembled during a short period 
of time, the Sovereign is less likely to encounter another 
general election. 

The Lords, who form the upper and permanent 
branch of the legislature, may be considered as repre- 
senting not merely themselves, but also their powerful 
families and immediate connections, and in some sort as 
representing all the greater landowners in the country. 
We have shown how great a tendency the habits and 
the interests, and even the prejudices of this impor- 
tant assembly have to make it a conservative body, 
every ready to fling its weight into the scale of the 
existing Constitution, and to prevent matters coming 
to extremities between the Grown and the people. Its 
Teto upon all the measures that pass the Commons, the 
vreight derived from its judicial functions, its general 
superiority in the capacity and learning required for 
excelling in debate, its more calm deliberation on all 
questions^ unbiassed by mob clamour, its more states- 
manlike views of both foreign and domestic policy, give 
the Upper House an extraordinary influence on all 
questions of national concernment. But to these 
sources of weight, the elements of the Natural Aris- 
tocracy, must be added the influence and indeed the 
direct power bestowed by vast possessions, as well as 
illustrious rank ; and against this can only be set the 
popular connection of the other House, and its tenacious 
adherence to certain privileges with respect to the 
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Lords. I allude particularly to tbe exclusion of the 
latter fipom the originating of any measure of supply, 
and from all alterations upon any financial measure 
sent up from the Lower House. Although the Lords 
have never abandoned their claim to originate and to 
alter money bills as well as the Commons, yet in 
practice they never assert the right; and we may 
therefore take it, that by the practice of our Cour 
stitution the Commons alone can begin any measure 
of supply, and that the Lords have no power to alter 
it as sent up to them, but most eitlier accept it 
wholly or wholly reject it. 

It seems quite clear that this exclusive right of tbe 
Commons is wholly useless to them, while it greatly 
tends to impede public business, by loading tbe CoDOr 
mens with Bills which might be considered in the 
Lords while they have ziothing eke to do, and occa^on- 
ing Bills to be thrown out in their last stages, and 
then introduced in the Commons and reconsiructed, in 
order to meet objections taken in the Lords. That 
the Commons gain nothing whatever by this pretension 
is clear; and nothing can be more absurd than ating 
the case of the Upper House's judicial functions as a 
parallel one; for in that instance the Commons cannoft 
interfere at all, the whole matter beginning and ending 
in the Lords; whereas the assent of the Lords to a 
money-clause is just as necessary as to any other part 
of a Bill. The claim is grounded on mere violent and 
factious excitement; on mere romantic and poetical 
declamation; on views consisting of exaggeration, of 
confounding things like as if they were identical; or 
on substituting one idea for another; or on a determir 
nation to act unreasonably and according to fancies and 
figures of speech, not solid arguments. It must be 
remarked, too, that the Commons, after treating this 
exclusive privilege as of paramount importance, as the 
safeguard of all its other privileges, have suffered it to 
be broken in upon once and again; as when it with- 
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drew from the absurd pretence that a prohibition being 
enforced hj a pecuniary penalty could not be touched 
by the Lords, because it was a money-clause. 

Another point on which the Commons claim the 
exclusive right to begin measures, relates to the 
election of its m«nbers. They hold that the House 
cannot part with this to any other body; and further, 
they will not suffer any Bill touching it to begin in 
the Lords. Tet nothing is more certain than that, as 
far back as 1770, they abandoned this exclusive right 
altogether, transferring ibe whole judicature touching 
elections from themselves to a Committee, authorized 
by an Act of Parliament, to which of course the assent 
of both King and Lords was absolutely necessary. It 
is equally certain that this and the subsequent statu- 
tory amendments of the Election Law have proved 
unong the most useful, as they were among the most 
necessary improvements in the practice of the Consti- 
tution. Nor does any one now doubt that a further 
delegation of the judicial power in dealing with con- 
tested elections, such a delegation as should transfer 
it wholly from the Committees of the House to inde- 
pendent and impartial Judges, would be a still more 
▼aluaUe improvement in the .constitution of Parlia- 
ment. 

No reasonable doubt can exist that the most perfect 
arrangement of the mutual rights of the two Houses 
would be that of entire equality; and that neither 
ought to have the exclusive right to originate or frame 
any law. In discussing certain measures there would 
naturally be a greater weight attached to c«ie House 
than the other, a greater deference shown to ks 
opinions, and a proportionable reluctance to reject its 
propositions. Thus the Commons, as representing the 
numbers of the community, as well as a portion of its 
wealth, would naturally be listened and deferred to 
opon all questions of public burdens, whether on the 
pi?<^rty or the labour of the people, and on all 
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questions touching the elections of their members. 
The Lords would, in like manner, be more listened 
and deferred to on matters affecting the judicial 
system and the privileges of Peerage. Nor can it be 
reasonably doubted that this mutual deference would 
be far more surely and far more readily accorded by 
both Houses, if neither persisted in setting up claims 
so fanciful and so preposterous as those which we 
have been considering — claims inconsistent in them- 
selves, and wholly repugnant to the fundamental 
principles of a Mixed Government. 

The Crown is the fountain of honour, and can alone 
confer any rank or precedence. The unlimited power 
belongs to it of creating Peers; and of these no less 
than twenty-six, the Prelates, enjoy their Peerage 
only for life. The power, indeed, exists of creating 
temporal Peers also for life; but it has never been 
exercised further than by calling up the eldest sons 
of Peers, — an operation which adds to the numbers of 
the House only during the lives of individuals. 
Twenty-eight Irish Peers sit by election for life, and 
sixteen Scotch during the parliament. The only 
restriction upon the power of creation refers to the 
Irish Peerage. No addition can be made to it in a 
greater proportion than that of one to every three 
peerages that become extinct. 

This prerogative has upon several occasions been 
exercised to influence the proceedings in Parliament. 
Lord Oxford carried a question of importance in the 
Lords by a sudden creation of twelve peers, in the 
reign of Queen Anne. Mr. Pitt greatly extended the 
influence of the Crown in the House of Commons, and 
diminished the importance of that body, by trans- 
ferring many of his adherents among the landed 
gentlemen to the Upper House. In recent times the 
Government, of which I formed a part, backed by a 
large majority of the Commons and of the People out 
of doors, carried the Reform Bill through the Lords 
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by the power which his late Majesty had conferred 
upon us of an unlimited creation of Peers at any stage 
of the measure. It was fortunate for the Constitution 
that the patriotism of the Peers, acting under the 
sage counsels of the Duke of WelHngton, prevented us 
from haying recourse to a measure so full of peril. I 
have always regarded it as the greatest escape which 
I ever made in the whole course of my public hfe. 
But were I called upon to name any measure on 
which the whole of a powerful party were most unani- 
mously bent, nay, which attracted the warmest sup- 
port of nearly the whole people, I should point at once 
to the measure of a large creation of Peers in 1831 
and 1832. Nothing could possibly be more thought- 
less than the view which they took of this important 
question. They never reflected for a moment upon 
the chance of their soon after differing with Lord 
Grey and myself, a thing which, however, speedily 
happened — never considered what must be the inevit- 
able consequence of a difference between ourselves and 
the Commons — never took the trouble to ask what 
must happen if the Peers, thus become our partizans, 
should be found at variance with both King, Commons, 
and People — never stopped to foresee that, in order to 
defeat our oligarchy, a new and still larger creation 
must be required — and never opened their eyes to the 
inevitable ruin of the Constitution by the necessity 
thus imposed of adding eighty or a hundred to the 
Lords each time that the ministry was changed. I 
have seldom met with one person, of all the loud 
clamourers for a large creation of Peers, who did not 
admit that he was wrong when these things were 
calmly and plainly stated to him — these consequences 
set before his eyes. But I have often since asked 
myself the question, Whether or not, if no secession 
had taken place, and the Peers had persisted in really 
opposing the most important provisions of the Bill, we 
should have had recourse to the perilous creation? 
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Wellnigh tliirtj years liave now rolled over my head 
since the crisis of 1832 : I speak yery calmly on tim, 
as on erery pofitical qnestioa whaterer; and I canaot, 
with any confidence, answer it in the affirmative. 
When I went to Windsor with Lord Grey I had a Hst 
of eighty creati(MUi, framed npon the prindple of 
making the least possible permanent addition to oar 
House, and to the Aristocracy, by calling np Peers' 
eldest sons; by choosing men without any families; 
by taking Scc^h and Irish Peers. I had a strong 
feeling of the necessity of tho case in the very peeoliar 
circnmstainees we were placed in. But sach was ny 
deep sense of the dreadful consequences of the act, 
that I much question whetho: I should not have 
preferred running the risk of confusion that attended 
the losis of the Bill as it then stood; and I have a 
strong impression on my miad that my illoBtriois 
friend would have more than met me half-way in 
the determination to face that risk (and, ci course, 
to face the clamours of the people, which would have 
cost us little) rather than expose the Constitution to 
so inmiinent a hazard of subversion. Had we taketk 
this course I feel quite assured of the patriotism that 
would have hdped us from the most distinguished ci 
our political antagonists; and I have a firm belief that 
a large measure of reform would have been obtained 
by compromise — a measure which, however hatefal at 
the moment to thoughtless, reckless men, become 
really more eager about the'mode of obtaining it than 
about the object itself, would afterwards have proved 
satisfactory to all. — My opinion of Lord Grey's 
extreme repugnance to the course upon which we 
felt we were forced, has been more than confirmed 
by his letters »nce he read the above passage* 

We have now considered the House of Lords in its 
constitutbn and functions, conrposed of Spiritual and 
of Temporal Peers. The I^lates sit, and have 
always had seats,, in that Ebose bb Barons^ «ach hold- 



THE CONVaCATIOK OP THE CMBKGT. 271 

ing his see by the tenure of free-barony. But the 
Clergy, as a separate body in the State, had an 
assembly of their own, called the Cdnvoc(xti<m, sum- 
moned bv the Archbishop's writ under the directions 
of the Crown. There was one for the province of 
York, which never was of any importance, and one for 
that of Ganterburr. The Convocation consisted of 
fihe Bishops, who formed the Upper House; and the 
Deans and Archdeacons, proxies for the Chapters, and 
two for each diocese, elected by the Parochial Clergy; 
these formed the Lower House. The Convocation 
was hardly ever consulted except in granting a supply, 
and enacting Ecclesiastical Canons. In the r6ign of 
Henry YHI. and Elizabeth, it was consulted on ques- 
tions touching the religion of the State. Thus, in 
1533, it approved the King's Supremacy then enacted 
by law; and in 1562 it confirmed the Articles of 
Religion. However, by the Statutes made in Henry 
VnL and Elizabeth's reign, and above all by the Act 
of Uniformity, in Charles II.'s time, the power of 
making canons without the Eing^s leave was first taken 
from the Convocation; the Thirty-nine Articles, and 
the articles respecting residence, became fixed and 
incapable of alteration except by the Legislature; and 
the doctrine gradually became established in the 
Courts of Law, that no canons whatever, unless con- 
firmed by Parliament, could bind the Laity. Even 
the subsidies which the Convocation granted were 
confirmed by Parliament, and thus were assumed to 
be ineffectual of themselves. At length, in 1664, the 
taxation of the CSergy in Convocation ceased altogether, 
since which time m classes of the people have been 
taxed in common by the Parliament. At the time of 
the Bevolution, 1688, the Jacobites^ for fisu^tious pur- 
poses, with the restless Atterbury at their head, 
before his flight and attainder, endeavoured to claim 
for the Convocation a right to meddle with Church, 
questions; and some countenance waa even given to 
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those agitators by the Commons referring the form of 
the Liturgy for their consideration. The answer to 
all their arguments was the King's absolute power of 
adjourning and proroguing them, which he was free 
to exercise at all times, because he no longer had 
occasion for their votes to obtain supplies. In the 
early part of Queen Anne's reign the body was suffered 
to sit more than it had done for many years. It became 
notorious for violence of faction; it was soon, however, 
defeated by a prorogation; and since 1717 it has never 
sat for the transaction of any business whatever. Sum- 
moned as a matter of form at the beginning of each 
new Parliament, it is immediately prorogued as soon as 
it carries up an address to the Throne. The existence, 
therefore, of the Convocation is now nominal merely.* 
The Crown has the absolute power of appointing 
all the Judges, with the three exceptions of the Judges 
in the Ecclesiastical Courts, who are named by the 
Archbishops and Bishops; of the Vice-Chancellors of 
the Universities, who exercise a local jurisdiction over 
the students and tradesmen in the University towns; 
and of the Borough Magistrates, who exercise local 
jurisdiction by their Charters of Incorporation.! It is 
greatly to be desired that such anomalies, especially 
the appointment of the Dean of the Arches and Judge 
of the Consistorial Court of London by the Archbishop 
of Canterbury and Bishop of London respectively, 
should cease; and I must, in justice to these Right 

* It is singular tbat Mr. Hallam, in his able and learned work, sbould 
have fallen into tbe vulgar and hurtful error of considering the Church as 
a corporation. " It is the first corporation in the realm," says he, Cha{K 
xvi.; again, "the clergy have an inflaence which no other corporation 
enjoys,*' ib. The Church is not even synonymous with tbe clergy — it is 
all the faithful in communion with the Church, according to the definition 
in tbe Thirty-nine Articles themselves; it is also a collection of corpora- 
tions clerical, for each chapter is a corporation aggregate, and each parson 
is a corporation sole. The consequences of Mr. Hallam's notion are most 
hurtful in considering questions of Church reform. 

t The lord of the manor of Havering-atte-Bower, in Essex, has the 
light of appointing Justices of the peace within that manor. 
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Bererend Prelates, observe that they were willing, in 
1833, to give up this patronage if Parliament could 
faave been induced to make a proper provision for 
those high legal offices. It must likewise be added that 
the patronage has never been abused, the most eminent 
practitioners in the Courts Christian being invariably 
chosen, as they ought, to fill such important places. 

Though named by the Crown, care is taken to make 
the common law Judges independent. Soon after the 
Kevolution their places were made to continue during 
life or good behaviour; they are irremovable except 
by a joint address of the two Houses of Parliament ; 
and as this only enables the Crown without compelling, 
each act of removal is like a statute, requiring the 
concurrence of the whole three branches of the Legis- 
lature. The power has never been exercised;* and 
at the accession of Qeorge III. the judicial indepen- 
dence was rendered complete by providing that the 
office should not be vacated on a demise of the Crown. 
The highest of all the Judges, though only clothed 
with a civil jurisdiction, the Lord Chancellor, holds his 
place during pleasure. But the analogy of the Com- 
mon Law Bench has been followed in the case of all 
the other Equity Judges — both' the Master of the 
Soils, the yice-Chancellors, and the Masters in 
Chancery, holding their offices during life and good 
behaviour. The Judicial Committee of the Privy 
Council is also placed in a somewhat anomalous posi- 
tion, although quite consistent with the fundamental 
principle which views the Sovereign as the authority 
appealed to in all Admiralty, all Consistorial, and all 
Colonial cases. The members of that High Court, 

* About fifty years ago the House of Lords inquired into the con- 
duct of Mr. Justice Fox, an Irish Judge, accused of partial and unbe- 
coming conduct in his judicial oiEce. The inquiry was of considerable 
duration, and what might have been the result we are left to conjecture; 
the learned Judge having resigned his office. Another Irish judge, 
Ur. Justice hnstone, who had been convicted of a private libel, 
would abo bave been proceeded against had he not resigned. 

T 
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therefore, though irremoyable from their jndimal 
Btations out of the Conncil, may bcTemoved from the 
Privy CouDcii, and thus oease to form part of the 
Judicial Coramitlee. it is, however, to he observed^ 
that no emolument nor any rank is attached to Ihe 
place; and further, that no Privy Oouiioillor « ever 
removed irithout grare reason fcr his remoYal. 
JSTetertheless, it 'would be more eatisfiEKtorjr if «ome 
means oonld be devised of making these important 
judicial functionaries wholly independent of ihe GrofVD 
in name, as they undoubtedly vre in fact. 

An additional seouri^ is taken for the -pure appoint- 
ment of Judges by the very proper 'practice nmr 
become establisbed, of the Ohancellor, who is in fact 
the Minister of Justice, appointing the Puisne Judges 
and the Chief Baron, without any oommunioalion 
'with his colleagues: :he first of all takes the King's 
pleasure upon the nomination. This exckdcs, 
generally speaking, .all poUtical interference; and it 
js greatly to be desired that the same high officer, 
and :not the Secretary of State,, should fill up Hie 
successive vacancies in the Scottish Bench. The im- 
portant office of .Justice of the Peace -is conferred by 
the Chancellor, generally on the recommendation of 
the Lord Lieutenant, or rather the Gustos Bottdortmn 
in each counly. But once ynt in the Commissioii 
of the Peace, it is the ordinary practice not to 
remove any Justice without a conviction in a Court of 
Criminal Judicature. 

The purity of the Bench is still farther guarded *by 
the statutory provisions disabling the Judges from 
sitting in the Souse of Commons. The Master of the 
Rolls and the Consistorial Judges are still exceptions 
to this rule. The Vice-Chancellors and the new- 
Judges in Bankruptcy, the Judge of the Court of 
Admiralty and the Masters in Chancery, have all in 
^ter years been forbidden to sit in the Lower House. 
The chiefs are sometimes members of the HoiMse of 
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Lords; and this is in a certain degree necessary for 
the perfect exercise of its judicial functions. But the 
feeling is so strong and so general against Judges 
mingmig in the strife of political party, that we rarely 
have any example of these great legal dignitaries 
taking part in the struggles of faction. 

If the other parts of the political fabric which we 
have been surveying are well entitled to great admira- 
tion, surely there is no portion of it more worthy of 
an affectionate veneration than the Judicial system. 
It is by very far the most pure of any that ever existed 
among men; its purity in modern times is not only 
beyond impeachment, but beyond all question. In the 
utmost violence of faction, in the wildest storms of 
popular discontent, when the Crown, the Church, the 
I^eers, the Commons, were assailed with the most 
unmeasured violence, for the last century and upwards 
BO whisper has been heard against the spotless purity 
of the ermine; or, if heard for an instant, it has been 
forthwith drowned in the indignant voice of reproba- 
tion from all parties,' and has only served to destroy 
the credit of the reckless slanderer who emitted it.* 

The possession of such a system is invaluable to any 
nation ; but in a free constitution, which requires large 
power to be lodged in the irresponsible hands of the 
people, it is absolutely essential to the existence of 
order in union with liberty. The Judicial power, pure 
and unsullied, calmly exercised amidst the uproar of 
contending parties by men removed above all con- 
tamination of faction, all participation in either its fury 
or its delusions, held alike independent of the Crown, 
the Parliament, and the multitude, and only to be 
shaken by the misconduct of those who wield it — ^forms 
a mighty zone which girds our social pyramid round 
about, connecting the loftier and narrower with the 

* The shallow, violent, and unprincipled Junius never certainly 
recovered his ignorant assault on Lord Mansfield: that and his vile 
calnmnies against the Duke of Bedford deserved equal reprobation. 
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humbler and broader r^ions of ihe stmotare, binding 
the whole together, and repressing alike the encroach- 
ments and me petulance of any of its parts. When 
Montesquieu invented his epigram, so often died dnoe, 
that the fate of the British Constitution would be 
sealed whenever the Legislature became m<Hre corrupt 
than the Constituents, he overlooked a toipio more 
fruitful of sound and valuable truth, if not easily 
lending itself to glittering figure; he might better 
have pronounced the Constitution eternal while the 
Judicial portion of it remained entira 



We have now contemplated the Structure of the 
British Constitution; and we may cast our eyes for a 
moment upon the rights which it secures to the people, 
and the advantages it gives to the administration of 
their affurs. This we shiJl best do by considering 
those privileges which in less free countries are with- 
held from the people, and those facilities vdiich in 
more popular Constitutions are found wanting to tiie 
Government 

By the choice of their representativeB — ^by the 
power vested in the great landowners and other high 
dignitaries of the country — ^by the constant transaction 
of all public businefls in Parliament — by the unteoken 
publidty given to all Parliamentary discussions — ^the 
people, both of the highn* and the middle ranks, have 
a real voice in the management of their own affiurs; 
a real control over tiie conduct of their rulers; and, 
indeed, a great weight in the selection of the pablie 
servants. Itistobelam^tedtfaatthewoiking-cIasBeB* 
especially skilled artisans, have not, generally speaking, 
th^r share in the administration of affurs; and tlw 
might safely, and indeed boieficiall^, be entrusted to 
them* But as &r as regards tiidr rights and liberties 
they have the full protecti<m of the Constitution. The 
iManest person in the ooontry cannot be oppressed 
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without his wron^ becoming known in Parliament and 
to the whole community, even if the unhappy expense 
and com]^cation still involving all le^al proceedings 
should prevent him from having the full benefit of the 
Jttdidal system. This is one of the prime distinctions 
of England; that the Houses of Parliament, beside 
traoaacting the regular public business of the nation, 
are ever open to hear the petitions of the people, and 
the grievances of individuals; nor can the most in- 
significant member of either stand up in his place to 
prefer a complaint of such wrongs from the meanest 
subject of the Crown, without having a patient and 
even favourable audience. It is inconceivable what a 
confidence this inspires in all good men, and what a 
terror it strikes into those who would vex or oppress 
them. 

It is needless to enumerate the important checks 
on Royal authority and Ministerial abuse which this 
Constitution provides. The people cannot be taxed 
to the amount of a farthing without the consent of the 
whole Parliament ; there cannot be raised one man to 
serve in the Army, and but for the barbarous practice 
still adhered to, though very, rarely used, of impress- 
Toenty there could not be raised a man to equip the 
Navy, without the sanction of the same three powers ; 
nay, as no war can be carried on without that con- 
currence, impressment, how harsh and clumsy a method 
soever of recruiting, may be strictly said to depend on 
the will of Parliament. Above all, for every act done 
by the Crown there must be a responsible adviser and 
responsible agents; so that all Ministers, from the 
highest officers of State down to the most humble instru- 
ment of Government, are liable to be both sued at law 
by any one whom they oppress, and impeached by 
Parliament for their evU deeds. 

The right of Public Meetings to consider State 
affairs is possessed in an almost unlimited extent b^ 
thb people. It is only restricted by law when it 
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exceeds all &ir, usefal^ and legal bounds, and is made 
the means of intimidating the. constituted authorities, 
terrifying the peaceable, and well-disposed, and pre* 
paring the forces and the approach of rebellion. 

The right of Printing and Publishing is subject t9 
no further restriction: than that of attending public 
meetings. No preyious license is required ^ther for 
putting forth a boek or carrying on a journal; men; 
are onlj called upon to afford the means of discoTBiing 
their persons, in case thej should pervert die pvessi to 
the purposes of prirate and personal malice^ or should 
make it an engine for exiting to insurrection and 
other crimes& It is to be lamented that the law iuitiaiir 
respect is still defectiire, by withholding the right, to 
prove the truth in prosecutions for public libel ; and 
by not making a distinction between the author a«d 
the publisher, so as to favour the declaration of all 
writers' names and discourage anonymous publication. 
The leave to prove the truth in alf cases, whether of 
public or private prosecution, should be confined to the 
real author alone: 

The security of persons^ liberty is not only made 
<;ompleto by the Courts being open to any parties who 
have been unlawfully arrested, but by the severe 
penalty inflicted on all the Judges who refuse a writ 
of Habea» Corpus*. It i& the only instance knovm ia 
the law of any coimtry, of an action being allowed to 
be brought ^inst any Judge for his judidal conduct. 
For oppression and corruption of other kinds^ ocv 
Judges may be removed by the joint address of the 
two Houses, or they may be impeached by the one 
House and tried by the other. But for withholding, 
even for an hour, tms remedial writ— 4he greatsecurity 
of personal liberty— they may be sued as eommoa 
wrongdoers. 

\ us now for a moment consider how far thei» 
are made eonsdstent with a. sufficient vigour 
in the executive's administration of a&ink. 
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ItnHifli; be admitted that the more popular constitu* 
tkn of the United States is exceedingly inferior ia 
tlds important particular to that of Bn^and. 

The Government cannot be carried on with us for 
any length of time, unless the ministeni of the day 
have t^e support of a decided; Majority in both Houses 
of Parliament. An attempt^ attended with most mis* 
chicFTOus consequences, was made some years ago to 
gocvern without such a majority. It led to so great 
public inconvenience^ and was attended with so mueh 
discomfort and discredit to those who made it, that 
im* may safely conclude- the first experiment of this 
kind: will also be the last Hence the Gbvemment can 
always reckon on a general suf^ort of its* measures ; 
aad can both carry on hostilities, if unhappily this 
recourse should be unavoidable, form alliances, and 
enter into nAgociatio&s^ with sufficient confidence. 
Extravagant grants of money will not be obtained; 
unjust cr impolitic measures will not be supported ; 
but the Oov^ernment which flies not m the face of 
public opinion, may be well assured of receiving' the 
sanction of Parliammit to all its important measures. 

The large revenu9 placed 2A the Sovereign's dis- 
posal, makes him iui a great measure injdependent in 
all ordmary transactions. He is not thereby enabled 
t^ govern without Parliament; but he is not reduced 
tO" the condition of a cipher, a pageant, or a dependent 
Be has influence enough to-maka hk opinions and his 
inclinations felt in all the operations- of the State. 

The participation! of the people' of the upper and 
middle classes in all the affairs of State, the complete 
puUieity given to all the measures of Gnovemment and 
of Pariiament, and the full discussion-out of doors which 
they undergo, knit the governmrs and the gov^ned 
closely together, and enable the former to call forth 
all the resouooes of the country. See the vast armies 
at sea and on shore which our scanty population has 
at' differ^ot times maintained I Mark the endless 
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variety of our settlements in all the most remote 
quarters of the globe! Above all, reckon the hun- 
dreds of millions which have been levied within the 
last hundred and fifty years from the people, and 
levied with hardly a remonstrance! — ^and then confess 
that for producing a strong government there is 
nothing like a popular constitution — that no despot, 
be he ever so absolute, has any engine of taxation 
ihat can match a Parliament! If it be said that the 
American Government can as well call forth the re- 
sources of the people, I have very great doubt if the 
national representatives, and especially the President 
towards the end of his first three years, would inflict 
a heavy excise or a grinding income-tax upon the 
people, as our Parliament has so often done; and I 
nave no doubt at all that such an infliction would very 
speedily lead to a termination of hostilities, without any 
very great nicety about the terms of the peace. The 
English people are so ruled, that if once war is entered 
into, there is quite sufficient resistance from the Go- 
vernment and the Peers to an importunate desire of 
peace which might put the interests of the State in 
jeopardy, or fix a stain upon the national fame. 

The three principal defects in the structure of the 
House of Commons, and which might be removed, 
though it is hardly possible to remove altogether the 
greater evil of bribery, are the too great numbers of 
the House, the lopping off all close or nomination 
boroughs, and the substituting in their place some two 
or three score of small towns^ the inevitable scenes of 
corruption. 

1. The number of 658 is preposterously large. 
Though seldom above five-sixths attend, yet the meet- 
ings are far too numerous for calm discussion, and 
even for orderly demeanour. The number of speakers, 
too, protracts indefinitely the debates, and obstructs 
all business; so that, the whole session being spent on 
a few subjects, chiefly of a party kind, towards the end 
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of it, when men are exhausted, and when no consider- 
able numbers remain in attendance, the most important 
measnres pass without any consideration ; and oftentimes 
some of this description are thrown out by the obsti- 
nate opposition of a few men, who profit by the period 
of the expected prorogation, in order to threaten delay, 
and thus cause useful bills to be given up. The Local 
Courts Bill, the Irish nullum tempos Bill, and others, 
were put off for a year by this unworthy species of 
warfare in the session 1842 ; and some measures which 
did pass, as the Imprisonment for Debt Bill, and the 
Bankruptcy Court Bill, were greatly mutilated. Party 
has seldom been productive of a worse evil than its 
throwing out one of the most valuable improvements 
in the Reform Bill of 1831, — that measure in its 
original shape having reduced the numbers of the 
Commons from 658 to 600. 

i. The want of close boroughs, or some substitute 
for them, is an undeniable evil, and greatly obstructs 
the course of public business. However opposed these 
boroughs may be to constitutional principle, there being 
no means of placing great Government functionaries in 
the House of Commons is a serious evil. I more than 
once adverted to this in 1831 and 1832, when the 
Beform Bill was before the Lords. I agreed with the 
Duke of Wellington, who foresaw serious difficulty in 
carrying on the national affairs in such a Parliament 
as was proposed, unless, indeed we adopted the French 
plan of allowing the Ministers to speak in the two 
Houses, or at least in one of them, without seats and 
voices. Soon after I had a practical illustration of my 
argument, which confirmed these apprehensions. The 
Attorney-General was thrown out of a popular place 
by a cry which the Dissenters raised on some tempo- 
rary matter, and he remained excluded the whole 
session, when the accident of a Scotch Judge making 
a vacancy on that Bench removed the Lord Advocate, 
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and the Attorney-General sncceeded to his seat Many 
important measures for the amendment of the Law 
were thus postponed for a whole year. But it may at 
any time happen that a Ghancellor of the Exchequer, 
for conscientiously performing his duty by propounding 
an unpopular tax^ or a Crown lawyer by repressing 
smuggling, or prosecuting sedition, shall find no popular . 
constituency ready to choose them for their membecs, 
and thus the whole Government may be paralyzed. 

3. The small boroughs of 200 to 400 yotecs are 
multiplied, by the lato B^orm^ and this is anything 
rather than an improvement on the elective systom* 
Those places are unavoidably the haunts of bribery, 
hotbeds of every species of corruption. They Ml into 
the hands of some jobbing attorneys^ who traffic ia 
them under the specious pretext of. being paid their 
long bills. 

If we endeavour to prevent bribery altogether, we 
may fail. But if we would much lessen ita amount^ 
what can. be more obvious than the remedy of dividii^ 
the coimtry into electoral districts, as France is? It 
is certain that brib^ is confined to the towns^ and to 
those, generally speaking, of a moderate size; that ia 
hardly any of the very large ones does it prevail at 
ali ; that in- none of the counties is it known* The right 
course, it should seem, is to choose the members, not 
by towns and by counties, but by districts composed of 
town and country together. Kor can there be any 
valid objection to thus blending the town with tb!a 
country. Nay, were there even an objection, it must 
be a very formidable one to oountoibalance the mighty 
benefit of putting down the pest o£ corruption which 
now threatens our national morals, aawellasthepuriiy 
of our Parliamentary system and the existence of our 
free Constitution ; nay, which makes many good men^ 
in balancing the advantages of a free and an absolute 
government, he^tate which to prefer, while they find 
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that a popular Constitution can only be porduised bj 
the ruin of all morals^ 

We have new been contemplating the English Con*- 
stitution in its structure and in its operation during 
ordinary times. But its admirers commend, and in 
some sort justly commend, its powers of adaptation to 
existing circumstances. Thus the most unportant 
rights have occasionally been suspended; or have been 
subjected to great restraints, almost wnounting to total 
suspension. The. right of public meeting was at an 
end during: the greater part of the war which ended 
at the peace of Amiens. It was afterwards suspended 
for a< few months in 1820^ On these occasions no one 
denied that drcumstances might require and so justify 
this restriction upon the* right of meeting; the only 
question raised was upon the amount of the dang0r 
which was said to threaten the Government — an amount 
which I and others contended did not then justify 
resorting to so extreme & course. 

The same remark applies to the suspension of the 
Habeas Corpus Act, as it: i& incorrectly termed ; but 
that Act* only enforced and improved the subject's 
common law remedy, by giving it in vacation time, 
by extending the power of issuing the writ to all 
judges, by subjecting to heavy penalties those who 
withheld it, by prohibiting imprisonment beyond the 
seas, and by providing thatall gaols should be delivered 
of prisoners at each assizes or sessions* The measure 
adopted frequently in William IIL's reign, again in 
George I.'s, and afterwards in George Ill's, was a 
power conferred, on. the Govemmrat of detaining and 
imprisoning persons snspected q£ treasonable and sedi- 
tioiJB designs, without bringing them to trial This is 
a far worse measure at all times than the restriction 
of public meetings ; but the exercise of the power is at 
least under soma cheok; for a Bill of Indemnity is 

• 81' C«r. n., a 2. 
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always required to secure the Government which has 
used such power of imprisonment; and as tbis bill 
must be carried through after the alarm has passed 
away, possibly when a new ministry is in office, they 
who have occasion for it are exposed to considerable 
risk if they have at all abused the power temporarily 
bestowed. I have conversed with ministers who had 
been parties to such proceedings; and I have invariably 
found in them a very natural, may I add also, a very 
wholesome, aversion to the whole plan. 

The restraints upon Aliens during the last war may 
be ranged under the same head of extraordinary reme^ 
dies, r^othing could be more unconstitutional, nothing 
more liable to abuse ; and, accordingly, we have more 
than once had occasion to note the cases of grievous 
oppression to which the powers of the Alien Act were 
occasionally perverted. 

In discoursing upon the frame of our Government, 
I have frequently used the term constitutional; not-- 
withstanding the disfavour in which it is held by 
political reasonera of the Bentham school. They 
regard it as a gross absurdity, and as the cant language 
of the " factions," whom they hate. They say that 
the word has either no meaning at all, or it means 
everything and anything. A thing is unconstitutional, 
say they, which any one for any reason chooses to dis- 
like. With all deference to these reasoners, the word 
has a perfectly intelligible meaning, and signifies that 
which it is always most important to regard with due 
attention. Many things that are not prohibited by 
the law, nay, that cannot be prohibited without also 
prohibiting things which ought to be permitted, are 
nevertheless reprehensible, and reprehensible because 
contrary to the spirit of the Constitution. Thus the 
Sovereign of England is allowed by law, like any other 
person, to amass as much money as he pleases by his 
savings, or by entering mto specdations at home and 
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abroadL He might accamnlate a treasare of fifty 
niUioBs as easily as his brother of Holland lately did 
one of five; and he would thus, beside his Parliament 
ary income, and without coming to Parliament for a 
revenue, have an income of his own equal to two or 
three millions a-year. This would be an operation 
p^ectly lawful and perfectly unconstitutional; and the 
minister who should sanction it would be justly liable 
to severe censure accordingly. 

So we speak with perfect correctness of a law which 
is proposed bein^ unconstitutional, if it sins against the 
genius and spirit of our free Government; as, for ex- 
ample, against the separation of the executive from 
the legislative and judidal functions. A bill passed 
into a statute which should permanently prohibit public 
meetings, without consent of the Government, would 
be as valid and binding a law as the Great Charter, or 
the Act of Settlement; but a more unconstitutional 
law could not well be devised. So a law giving the 
soldiers or the militia the power of choosing their 
officers, or a law withdrawing the military wholly from 
the jurisdiction of the Courts of Law, would be as bind- 
ing and valid as the yearly Mutmy Act. But it would 
violi^ most grievously the whole spirit of our Consti- 
tuti(m. In like manner letting thepeople choose their 
Judges, whether of the Courts of Westminster, or Jus- 
tices of the Peace, would be as unconstitutional a law 
as letting the Crown name the juries in all civil and 
criminal cases. * 

* It k unnecessary to observe that the anthorities mainlj to be oon- 
aolted bj such as would well study the Constitution of England and its 
Hiatory, am the Statute Book and the Parliamentary Writs ; the decisions 
of our Courts of Justioe; and the text writers upon our Jurisprudence. 
Next to thoae are the Debates in Parliament, since they have been 
printed. But there are excellent helps to this study in the works of 
kamed aathon professedly treating of the subject , Those of Blackstone, 
with the political writings of Locke, and the controversial ones of Brady 
and his adversaries, may be named among the older ones. Of late yean 
Mr. Hallam and Lord John Russell have both made very valuable con- 
tributioDB to the learning of this most important subject. But their 
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Hitherto the Structure of the Government has alone 
been considered, and not the Functions. But there are 
three of these, and the most important, which create 
classes of men. that materially affect the structure. 
These are, the Religious instruction of the people, the 
administration of Justice, and the national Defence. 
The body of the Clergy maintained by the State owes 
its existence to the first of these functions; the Judicial 
body is created by the second; the Army by the third. 
A very imperfect view would therefore be given of 
the Constitution if we did not enter fully into these 
several functions and their results. 

treatiaes, however valaable, have one great defect in common — fhey begin 
with the TudoTS. Now, it is quite undeniable that the foundations of oar 
Constitution were laid manv centuries before the fifteenth. Nor can any 
one hope thoroughly to comprehend it who has not gone back to the 
earliest times. I have never been able to understand why those able and 
learned authors have both begun with Henry YII. If, in discussing the 
Constitution of France under the old Monuchy, we are obliged to trace 
it from the earlier times, and instead of going back to Louis XIII., we go 
even to the kings of the first race as a matter of course, examine the 
successive steps by which the States-General and Provincial were first 
convened, and afterwards disused, and by which the Parliaments rose to 
an importance they never lost, surely it is still more necessary to trace 
the History of the English Constitution from the foundation of that struc- 
ture which has never been destroyed or impaired, but always been fortified 
and improved ; to examme, for instance, the origin and growth of our 
Parliament, which continues the Legislature of the Kealm at this day, as 
we have examined the origin and growth of the French States, which had 
long before the Bevolution ceased to exist at all. 

Among the writers who have thrown any light upon this subject is not 
certainly to be mentioned M. La Croix. His superficial and inaccurate 
work is still worse upon the English than upon the other constitutions. 
A sample of the learning which he brings to bear upon it may be given; 
and it wiU suffice to show that, at any rate, some novelty is to be found 
m his pages. " No son," says he, " can succeed to his father's estate with- 
out the written permission of the Archbishop of Canterbury, who derives 
imnaense revenues from this relic of the feudal law."— ii^ 298. "The 
I^rd ChanceUor has the superintendence of all hospitals, and is protector 
^f^u ^i^P®": . To him application is also made to have an interpretation 
Of the true spint of tiie law."— lb. 296. " In the villages the lords of the 
f.o^4. M®*"^^*^*"*^***™"** havepoUce courts for regulating sales and 
^^ r KTi5* ^?I- " ^^« J°«t>oe8 of peace are in some sort the dele- 
gates (sub-d^^ues) of the sherifi:"— lb. 296 
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CHAPTER XVIIT. 



SL 9TSTB!!ic of TeBgious instruction, endowed and 
patronized by law, with a preference giren io its 
teachers over the teachers of all other forms of belief, 
— ^n other words, a Religious Establishment seems 
incompatible with a democracy. Where all the 
people are equal, and no privileged order is reco^- 
nized, it seems impossible to give a preference by 
law to the teachers of one class of believers, however 
numerous these may be compared with all other classes 
of believers. In matters of a temporal kind, men may 
differ widely, some approving one doctrine, some 
another. But were the State to appoint teachers of 
one of these disputed systems of science, or of morals, 
or of legislation, and give them an endowment withheld 
from the teachers of other systems, no material injury 
-would be done to the feelings or the comfort of any 
class, and the Government would be perfectly justified 
in preferring the teachers of a system tending to 
support the peculiar policy of the State. It is other- 
wise with respect to religious instruction. The 
haippiness of men and their most anxious feelings are 
so deeply interested in their religious tenets, that any 
preference given by the State to the teaching of 
religious doctrines which they sincerely believe to be 
erroneous, proves excessively galling to them; and the 
same persons who could -well bear to pay taxes which 
should go to the propagation of a physical, or even of a 
moral theory, deemed by them to be erroneous, would 
feel seriously aggrieved in paying their contributions 
towards propagating a religious doctrine which they 
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believe to be false — ^not to mention that altbongh a 
Government may have some legitimate interest in the 
dissemination of moral or political opinions favomrable 
to the policy of the Constitation, no Government can 
have any but an unlawful and sinister object in view 
by seeking the support of any system of religbn, or 
forming a political alliance with its professors. 

But there is another reason why no Democratic 
Government can support a National Religion, at least 
in the modern sense of the ternu That, in all Christian 
countries, means the endowment of a class set apart 
from the rest of the community, and forming a peculiar 
body, a sacred order of men, who hold thenr functions 
for life. Even if these men are chosen by the freest 
election of the people, and removable at the people's 
pleasure, they are still an order of men whose influence 
IS personal, and who are unconnected with the Govern* 
ment. This is not consistent with the Demoeratie 
scheme. Their being an order of men in choosing 
whom whole classes of the people are unqualified to 
join, renders their existence still more repugnant to 
the democratic principle. But it is hardly possibls 
to have an Established Religion, the professors of 
which are not to hold their situations for life. A 

freater curse to the peace of a country and the 
appiness of its society than a priesthood dependent 
upon the breath of popular favour at every instant, 
cannot be imagined. Yet the existence of a class 
endowed by uie State, of men possessing great 
personal weighty and nevertheless unconnected with 
either the Government or with any temporal concerns, 
and holding their places for life, is wholly repugnant 
to Democracy. The judges being appointed for me, is 
only rendered compatible with purely popular Govern- 
ment, by the intermixture of popular mfluence with 
their functions, through the appeal to the legislature 
and through the office of jurors. A clerical order of 
great influence, paid for life, and subject to no appeal 
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nor to any control, is wholly inconsistent with pure 
democracy; as much so as an order of knighthood or 
of nobility. 

If it be said that some such plan as is adopted in 
ceyeral of the American Commonwealths would re- 
concile a State religion with a Democracy — namely, 
obhgin^ eyeiy one to pay his tax to the State, but the 
State giving it over to the minister^ of whose sect the 
contributor is a member — the answer is, that this may 
by some be said to constitute no Religious Establish- 
ment, because no preference is given to one faith over 
another. It is only a mode of raising funds for 
religious instruction; a mode, too, which the advocates 
of pure Democracy might object to as compelling every 
man to' choose his sect. 

We are thus led to inquire whether this impos- 
sibility of having an Established Religion in a Demo- 
cracy be a virtue or a vice of that system; and this 
r^ses the question respecting the virtues and vices of 
Religious ^Establishments. 

The objections to them are extremely manifest; but 
three of these it may be enough to state^ because they 
seem to comprise all the others. 

In the first place, it is a serious grievance to any 
person that he should be compelled to support a 
religion which he conscientiously disapproves, and this 
whatever be the form of the government under which 
he lives. Men are far more sensitive upon religious 
differences than upon any other differences, or indeed 
upon almost any other subject. We in vain try to 
persuade them that the points upon which they dissent 
from their neighbours are extremely insignificant com- 
pared with those upon which all are agreed. On the 
contrary, the less the distance which separates two 
sects, the greater seems generally to be the force that 
repels them from one another. In vain we try to 
remind them how much better it is that the bulk of 
the people, especially the lower orders, should be 
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taught some religion, and kept m some moral restraint 
by the discipline of some sacred functionary, than that 
they should go without any instruction or discipKne at 
all. The answer ever at hand is, that such subjects are 
too sacred to admit of compromise^ and that notlHBg^ 
can justify helping to propagate religious errors. In 
short, experience proves that this is a subject on which 
the bulk of men feel, and do not reason. 

In the second place, although religious instruction' 
be the motire of supporting an establkhment, the civil 
magistrate always contrives to gain from that estab- 
lishment secular support. This is both hurtful to the 
constitution by introducing a disturbing force, which 
always acts in favour of one party in the State, and it 
is hurtful to the interests of religion itself by making* 
its teachers political instead of merely religious men, 
subjecting their doctrines and their conduct to secular 
influences. " Every idea (says Dr. Paley) cf making^ 
the Church an engine, or even an ally of the State, 
converting it into a means of str^gtfavming or of 
diffusing influence, serves only to debase the institution^ 
and to introduce into it numerous corruptbns and 
abuses."* 

In the third place, the establishment of one religious 
class tends to the restraint of freedom, both in speech 
and thought, to intolerant practices, and to obstructing- 
the progress of general improvement. Ifot only reli- 
gious discussion is checked, but powBr and influence » 
gradually obtained by tibe predominant sect, and tiie 
civil magistrate is induced to extend its influence and 
to enforce the exclusion of other sects, beyond the mere 
preference given by means of the endowment. The 
various institutions to the benefit of which members of 
tile Church alone are admitted — the many laws at 
different times made in all countries to put down 
dissent — ^tfae opposition so often given to useful changes 

* Moral and Political Fhilotophy^ Book vi, Chap, x 
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by the privileged body — are all strong illustrations of 
tiboB proposition. 

It is commonly objected as a further evil of an 
establishfiaent^ that it imposes upon certain classes of 
the ccunmanity a burden from which others are 
exempt — the dissenter haying to support his pastor, 
while the churchman is provided with religious 
instruction for nothing; and if, instead of an endow- 
ment ia land, or tithes, or both, the State Church is 
supported by taxes, then the dissenter pays a double 
tribute. The only reason for not enumerating this 
among the objections to an Established Church is, that 
to a certain degree it may be supposed applicable to 
the purely voluntary system ; for the dissenters pay if 
they choose, and tiie persons who do pay, suppose 
there is no estaUishment, pay by so much more than 
those who do not. Besides, if it. be said that the 
churchmen benefit by the State clergy, so do the 
dissenters, both by the learning upon theological 
subjects, which is thus encouraged and diffused, and 
by the good effects of the clergy's teaching upon the 
common people. The three objections first stated are 
the real grounds for opposing the Establishment by the 
State of one system exclusively. 

It would be vain to deny the weight of these objec- 
sions to an Establishment ; they are. undoubtedly of a 
yecy serious kind ; and daily experience everywhere 
bears testimony to their import^mce. Nevertheless, it 
seems that upon the whole there result greater mis- 
chiefs from having no establishEoent at ail, and that 
the balance is sensibly in favour of such an institution. 
This arises from the very peculiar nature of the 
instruction which religious teachers seek to convey. 

1. If the people were left to supply themselves with 
religious knowledge, and the moral instruction which 
always accompanies the communication of it, there can 
be no doubt that they would very often remain without 
it; at least the classes which most require it would be 
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the least apt to obtain it. For the very want of it 
implies an ignorance of its valae and uses; and henoe 
they who were without it, and to whom it is therrfore 
the most needful, would be for that very reason the 
last to seek it. This has been so much felt in countries 
which by the nature of their government could have 
no State Church, that they have fallen upon the 
expedient already mentioned, of requiring each persoa 
to pay a church rate or tax, towards some one minister 
whom each might choose for himself, — a mode of pro- 
viding for religious instruction which is liable to mani- 
fest objections. But unless some such contrivance be 
resorted to, this obvious injustice will always be done. 
They who are sensible and public spirited will pay for 
those that are not. Whoever chooses to save his 
money will be able to benefit by the churches which 
his more liberal neighbour supports. Even if he be 
not allowed to attend the service in these, he will profit 
by the improvement in the conduct of those who do; 
and this injustice and inequaUty is exactly one of the 
evils objected in another view to an estabhshment. — 
The compelling men to pay for the support of opinions 
which they do not hold, is another and the msdn ob- 
jection; yet, as it is very possible that a person may 
agree with no one sect in the community, the case of 
such person falls within the scope of the objection. 

2. If the people are to provide for the support of 
their own pastors, so must they select them also. The 
objection is quite as great to requiring men's profiting 
or endeavouring to profit by tiie ministrations of a 
State minister, as to requiring their support of a creed 
they disapprove. Then the office of religious instructor 
must be elective. Who can doubt the evils to which 
this must give rise — evils, above all, to rehgion itself? 
If any one quality is requisite in a pastor it is his 
authority with the flock; the teacher must therefore 
be independent of the hearer. If he holds his place 
from the congregation, his doctrine must be suited to 
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its palate; he must preach, not the word of God, but of 
man. He must submit to the caprices of the multi- 
tude and study popular arts. His character must be 
degraded far below the debasement of the political 
demagogue; inasmuch as he has sacrificed much higher 
things, stooped from a far greater height to reach the 
necessary pitch of degradation. He who has accommo- 
dated his sacred functions to the caprice of the multi- 
tude has done an impious act, and forfeited all claims 
upon the respect of rational men by losing his own. 
Even if the original choice is to be the people's only 
interference with their pastor, still the process is both 
unseemly and debasing. The arts of a popular candi- 
date ought never to have a place in the habits of holy 
men ; the pulpit, of all places, is no place for canvassing. 
Besides, if the people are split into parties respecting 
the choice of a minister, as they of course will be when 
that choice is left free, how are the defeated minority 
to profit by the ministrations of the man whose unfit- 
ness they have been proclaiming, and even been 
violent in proclaiming? The result must be, that on 
every election a secession of the defeated party to hear 
their own favourite will take place, and thus each 
congregation will be indefinitely split. However, we 
are making a groundless, a gratuitous assumption, 
when we suppose that the people's interference can be 
confined to the day of election; for a free and voluntary 
system, and the absence of all EstabUshment, presup- 
poses that the pastors are to be provided with funds 
to support them by the voluntary contributions of their 
flocks. An endowment or a compulsory provision, 
leaving the choice in the people, is one form of a 
Religious Establishment; it is, in fact, the form in 
which the Scottish National Church was established for 
several years after the Eevolution of 1688. When we 
• speak of the people in any community being without a 
State Church, we mean that they shall not only elect, 
bat maintain iheir rehgious teachers; and, accordingly, 
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one of the arguments often pnt forward by those who 
object to Establishments, is their tendency to make the 
minister careless and indolent in discharging his dutias. 
It is, indeed, the reason mainly relied upon, next to 
that of the Tiolence done to conscience; and even this 
may also be nrged against the kind of establisfament 
now under discussion; for a pastor chosen for life, and 
for life endowed, may change his doctrine, may become 
heterodox as well as indifferent; and then men aro 
compulsorily providing funds for preaching error. 

3. It is, perhaps, only giving another form of the 
same objection, if we observe how very little the 
people are to be trusted with a discretion upon r^ 
^ous subjects. If their excitement upon political ques- 
tions is perilous, and requires the regulating checks 
which we have more than once discussed (Chap. ii. aod 
iii.), far more is their excitement to be dreaded in 
matters that appeal directly to the much more powerful 
feelings connected with religion — ^matters upon whieh 
the bulk of men, in all ages and countries, have been 
found to feel only, and not to reason. The history of 
the species is full of examples fearfiilly proving the force 
of religious impressions in disturbing the judgment, 
and even perverting the whole heart of man, render- 
ing him capable of the most savage, as well as the 
most absurd actions. It is neecUess to dwell longer 
on a topic which at once shows the expediency of an 
Established Church, the only effectual means of check- 
ing and tempering these overpowering feelings. All 
the arguments in favour of checks and balanoes apply 
to this with redoubled force. 

4. The indolence imputed to the Ministers of a 
State Church may certainly be carried too far; bat 
it is, perhaps, less hurtful, even when thus found in 
excess, than the extreme activity of the popular 
sectary. Whoever has well considered the effect of • 
sect striving against sect — of each pulpit being made 
the place of attack upon its neighbouring chair-r-of 
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.rival expounders seekiag to render themselves more 
precious in the eyes of their hearts by outdoing one 
another in the rigour of their outwaxd penances, and 
.'i^e exiaravagance of their awful denunciations— of an 
motive competition even in the vehemence and the 
xnysterj of their spiritual dogmas — ^wiU confess that 
quietism is the safer extreme, if into one extreme or 
tiae other the religious instructor must run. It is 
'better, as has been said, that a little indolence and 
quietism should be purchased by a State provision, 
than that the people should be exposed to all the nus- 
chiefs of exeessite and fanatical activity — of the zeal 
vrhich burns with far more heat than light. Mallem 
illorum neffligentiam, quam istarum prcmara (Uligen- 
tiam. An indolent priesthood, too, is seldom a per- 
secuting one ; it is a better, beoause a more peaceablie 
neighbour, than an over-zealous volunteer system. 
Yet there is also a preventive of too great indolence: 
the activity of sectaries, where toleration is established, 
will always prevent the State endowment from engen- 
dering too great indifference among its ministers. 

5. Amtmg the objections to an Establishment we 
found a very important one in the political uses to 
which it is capable of being turned — its ready subser- 
viency to the views of the Civil Magistrate. But a 
great mistake would be committed by any one who 
«hould suppose that no secular interference can belong 
to the most entirely voluntary system of religious 
instruction. The nature of sectarian priests is to the 
full as busy as that of an established clergy ; and it 
4s more restless, self-ooniident, and intolerant. For 
-^examples of this we need not go back to the seven- 
•iecnth century. Our own times afford instances in 
abuBdanee, to prove how easily the sectarian pastoor 
unites with his sacred calling tibe secular functions of 
the political agitator. This is not confined to Ireland; 
we have experience in this country of its operation ; 
and if any proof were wanting, how very easy it is for 
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zealous men to pretend, or perhaps really to feel, a 
call towards secular politics as a part of their spiritnal 
vocation, let it be remembered, that both in Scotland 
and in England the purely temporal question of the 
Corn Laws has, in our own da^, been taken up by a 
large number of the dissenting ministers of both 
countries, upon the alleged ground that it is a reli- 
gious question, — a ground, however, disclsdmed by all 
rational statesmen, how strongly soever attached to 
the opinion which these zealots supported. There is, 
in truth, no one question which such persons may 
not represent as falling within tife scope of their 
sacred ministry; and if the whole community were 
under their guidance in spiritual matters, its civil 
administration, if it fell not into their hands, would at 
least be materially affected by their influence. 

It is certainly, if not a positive benefit resulting 
from an Established Church, a very great set-off 
against the inconvenience of its political subserviency, 
that it enables the government to be administered 
without any serious obstruction arising from the 
operation of public feelings excited by spiritual guides* 
The influence of the State ov^ the pastors of the 
people may be sometimes abused to civil purposes ; but 
the nature of religious zeal cannot permit us to doubt 
that this is a far less mischief than the existence of 
an all-powerful and wholly independent clergy in any 
community. 



The Church of England consists, strictly speaking, 
of the lay as well as the clerical members of that com- 
munion; but, popularly speaking, it signifies the latter 
alone, ^he government of it is vested in two arch- 
bishops, who have under them, the one, twenty, and 
the other, five bishops. The deans and chapters are 
the councils of the prelates, or archbishops and bishops. 
The prelates have seats in the House of Lords. The 
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parochial clergy arc between 10,000 and 11,000 
beneficed, and somewhat more than 5,000 curates. 
The patronage of the sees is vested in the Crown; of 
the benefices in the Crown, the prelates, and private 
individuals, including some municipal and other cor- 
porate bodies. The Crown has between 900 and 
1,000, the prelates about 1,200, deans and chapters 
nearly 800, other ecclesiastical bodies nearly 2,000, 
universities and lay hospitals above 700, municipal 
corporations about 50, and private persons about 5,000. 
The incomes of the prelates vary from £900 to nearly 
£20,000 a-year ; but they are in the course of being 
arranged so as to give the least £4,000. The 
revenues of the prelates amount to about £160,000; 
of the chapters to £154,000; of the benefices to 
about £3,000,000; of the curates to little more than 
£400,000, — giving an average of under £300 for 
incumbents, and for curates about £80. In each 
archbishop's province there is a Convocation, consist- 
ing of the prelates and ecclesiastical officers, with 
repres«ntatives of the inferior clergy. The convoca- 
tion is summoned as often as Parliament is assembled ; 
and thoi^h formerly tl.ey used to tax the clergy, for 
two centuries this has fallen into disuse; and they 
onljjr deliberate upon matters of an ecclesiastical de*- 
scnption. But they cannot deliberate without license 
from the Crown; and their resolutions, which only 
bind the clergy, require the royal assent. Their 
assembling has become little more than a form. 

The body of Dissenters in England is very consider- 
able. Of the Methodists (Calvinist and Arminian), 
there are upwards of a million, who do not, however, 
materially aifier with the Church in religious tenets. 
Of other Protestant Dissenters there may be 1,500,000, 
and of Roman Catholics little more than 500,000. 
There is no longer any exclusion from Parliament, or 
from office, on account of religious beUef, except that 
the Crown» the Kegcncy, the Great Seal, and the Rolls, 
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cajinot be hdd by Roman Caiholies. It M«t J^ 
observed that the Thirty-nine Artides, setting forth tiie 
principles of the religion of the Church, aod to which 
subscription is required of aU clergymen, were framed 
and afterwards moulded three oenturies ago m a 
spirit of comprehenaon, and so as by mutual oonoes- 
rion to enaWe, as far as possible. Dissenters to jom- 

The Church of Ireland* is goYemed by four arch- 
bishops, having eighteen bishops under them; bat now 
these numbers are in course of reduction to two arch- 
bishoprics, and tea bishoprics. The episcopal reiei^ 
is in the course of reduction from about £150,000 
to £82,000, the chapitral to about £55.000. Thai ot 
the 1,400 benefices is about £600,000. The Romaa 
Catholic Church has simcilar archbidioprics and bishop- 
rics, the Pope appointing to them all, though generally 
attending to the recommendation of the Irish prdates 
upon each vacancy. The whole revonues of the Bonai^ 
parish priests, as well as <rf the prelates, are derived 
from voluntary contributions of the parLshioners, and 
the fees upon marriage and baptism, and on masB^J. 
There are many convents and monasteries in Ireland; 
and they derive considerable income from donatioias, 
as weU as from those who take the vow, and give up 
their property. The proportion of Catholics is sup- 
posed to be about three-fourths of the whole people, 
or 6,000,000 in all; persons belonging to the Church 
about one-tenth of the people; and Protestant Dis- 
senters l^s than a-tenth, or between 600,000 aad 
700,000. 

The Church (or Kirk) of Scotilaad is formed 
npon a republican sdieme. No prelates or other 
dignitaries are allowed, nor any influence given to 
the Sovereign, except in the appointment to smi 
^M^oes as are vested in the Crown, bding about one- 
^ ' ' of the wh<de thousand; the parishioners, how- 

ly speaking, the Church of the two countries is the United 
Xai^nd And Inland. 
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from th? prtllZ^l"^'' f ^^'^^^ *«*''^'^ 5 ^^ 

IS the General Acca.r,iJi A- , -^^® highest court 

■ten days- aSA,^^ ^^' ''^*'^ "««*« once^a-year for 
are te& «p bv ff r'" ^' *^ nndisposed V. they 

during the recess TVfn ^*he power to sit 
posed of the^T;,-..® ^^"^*^ Assembly is com- 
Jresbyteriestoi^nn "! T^ «'^«" ^'l^^e" by the 

386, V'isXSri^VLtHZT'^'?'" 

appointed by the P™ ^ ?^° Commissioner 
present as 7matL„7?'''^%^*'^'^*''' » "'^'^^y 
part whatever b Si "■^•*°** ^^' *>«* *^«« "^ 
«q«iredS order I« P""i^^"'g«;°<»- « Ws presence 
•Wy choosS i^, ^ ^j ^^® ^*'®"' ^*''<^*y- The Assem- 
a ffier bit?Ztf *' "f ^ ModeraW. now always 
the office The T>f^'^ * ^^'"'''i' ^^'^S'^ r«f«ly> held 

tithes4£>K V^" "" sonrceB-chiefl/teinds or 
» tie hands Ti ■ "® *-^**°* ^^^^ unexhausted. 
Session frSm / T "PP'opnetors; and the Court of 
of this fnS ' augments small livings out 

chieflv ^^^^^'^y*®"'*^ Dissenters from the Kirk are 
right of noF*'""'^^ °C,* political deactrotioTi, as the 
Anabanf ;S^ *^®^ ^"* *bere are some Baptists and 
^d?co^jI''^u/^'^ Unitarians, som« Independents, 
inthe\r!o t™"^ number of Bpiaco^aWans-chiefly 

"ore nnmeroDs, especially i^ Jj^ Hig^isnd ^teicts: 
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there are supposed to be about 140,000 in all. The 
whole number of Dissenters, Catholic and Protestant, 
may be a little above half-a-million. 

It must be allowed that the Established Church 
in England is slow to interfere, as a body, in secular 
matters; and that the clerical members, generally 
speaking, do not take a factious part in poUtical 
controversy. Their leaning, for the most part, is 
towards the Government. Both in Parliament, and in 
the country, they incline towards the Crown upon 
ordinary occasions. From the House of Commons 
they are excluded; as a body, in the House of Lords, 
they do not, even upon ecclesiastical matters, show a 
more united appearance than temporal peers. In 
Scotland, the leaning of the clerical body is also 
towards the Government. In Ireland — where the 
position of the clergy is exceedingly difficult, from 
the great preponderance in number of the Boman 
Catholics, and the influence of their priesthood — the 
good conduct of the clergy is exemplary, although 
they are almost unavoidably drawn occasionally into 
party feuds; but they are a contrast, and should be an 
example, to their brethren of the Romanist persuasioD* 

The weight of the Church, generally, must be con- 
sidered as thrown into the scale of the Crown, and as 
given to the support of the existing institutions. It 
occasionally^ happens that this resisting or conservative 
influence obstructs improvement; and it has sometimes 
been much and justly lamented by the friends of social 
progress. 
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CHAPTER XIX. 

JUDICIAL ESTABLISHMENTS. 

Section I. — Promulgation of the Law. 

There is a preliminary duty with respect to the ad- 
ministration of justice, which is especially incumbent 
upon the government. It is bound to make the laws 
known to the people upon whom they are to be en- 
forced ; to make the rules which are to govern the 
administration of justice known by the subjects of that 
administration. This important function is best per- 
formed by taking care that each legal provision shall be 
framed clearly and intelligibly. Now, as in every 
country there are two kinds of law — one written, the 
other unwritten or customary; and as the latter may 
be vague and uncertain and little known — ^possibly 
incapable of being well known, oven if every care 
had been taken to frame it with clearness and pre- 
cision — ^it follows that every government is bound to 
digest the whole of the law into a code which its sub- 
jects may have access to, for the purpose of learning 
by 'what rules their conduct is to be governed, 
what things they are commanded, what permitted, 
what forbidden to do, what rights they possess, what 
duties are imposed upon them. No government does 
its duty, or performs its functions properly, which 
leaves its subjects without such a code of laws. This 
is true of all governments; and it is a proposition 
which has no dependence upon or connection with the 
frame of particular governments. In an absolute 
despotism, where the will of the sovereign makes the 
law, still there are fundamental principles unwritten. 
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and there are the edicts of the prince or his predeces- 
sors, which the people have a right to see digested 
into a compendious form. This code may be more con- 
cise than under constitutions more popular and more 
free; but still it is a code. No tribe, how rude so eyer, 
lives by the daily and hourly rule of a chief: it has 
certain other usages to guide men^s conduct, as wdl 
as the usage of implicitly obeying the chief; and 
these usages would be committed to writing, w^e the 
tribe more ciyiUzed, instead of being committed to the 
elders or the priests for remembrance. In idL men** 
archies, even in the despotisms of the Bast, there are 
unwritten customs having the force of law; nay, para«^ 
mount to the written law. To make them well knewa 
to its subjects is the bounden duty of the rulers in 
these absolute monarchies, as much as it is of the 
authorities in more limited systems of polilyy or ia 
democratic or aristocratic repablics^ 

In general there are more strenuous opponents o£ 
such proceedings tsken with a yiew to miuLe the law 
easily read and well known, than the soyereigns la 
Monarchies or the statesmen inGommonwealths* The 
lawyers, and especially the judges, are yery rarely 
friends of a Code. They dislike perhaps the rendering 
too easy the access to their own peculiar learning ; 
they dislike certainly the restriction of their po«ra», 
the limiting and fixing of their diseretion, whiek 
follows from reducii^ the law to a digested body 
or system. They oftentimes dread the dianges ia 
the law which are likely to result from reducing it to 
writing, and submitting it in distinct terms to the eye 
of reflecting and impartial men ; but their habits make 
them ayerse to all change in the system which they 
haye learned with much labour, and administered for a 
long time ; they dishke gom^, as it were, again to 
school. Thus the wise and just project of digesting 
and arranging the whole body of the law in any 
country, is pretty sure to meet with stout opposition 
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£pom iAwse who hare gro^m grey under the former 
fljstem, less clear, more ya^e, little defined, and 
resting in a greater or less degree upon the opinion^ 
]H)t always unanimous, never without some fluctuation,. 
of the judges. But it is the duty of every govern- 
ment to overlook, if it cannot overcome this resistance, 
and to frame a clear and intelligible code of the laws, 
whatever may be the system upon which these laws 
are eonstroeled. 

When a government has given its subjects access to 
the laws by promulgating a code or digest of them, its 
next duty is to see that all alterations or additions 
which are made from time to time, shall become well 
knowB ; and in making such alterations and additions 
it is equsdly the duty of the government to take care 
tiiat regsa*d shall be paid to the existing law, as 
contained in the code, that no inconsistent provision 
shall be introduced, unless the former ones are 
expv&sAy abrogated, and that the new laws shall be 
eoEpressed in clear and unequivocal language. Nothing 
without such precautions can prevent the introduction 
of inaeeuracy and uncertainpty into the system; and 
nothing else can preserve the code already i»ro^ 
mulgated ia its usefulness. 

A third, and a most important duty of the supreme 
aiuAority in each state, subservient to the due promul* 
g«tion of the law, is to take care that all laws which are 
enacted shall be conceived in terms plain, intelligible, 
and consistent; and this applies as well to the constitu- 
tion of the code as to the laws subsequently enacted. 
In framing the code, as well as in preparing any par-* 
ticular law or ordinance, the cardinal rules are, — 1. 
To emjdoy words in their known meaning, either the 
vulgar acceptation, where no legislative or judicial 
authority has modified it, or in the sense afiixed to 
these words by such authority. 2. To use the same 
words always where the same things are intended. 3* 
To use different words where different things are in- 
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tended. 4. To explain or define this b^ means of terms 
already explained or defined, proceeding always from 
what is known to what is unknown. 6. To refer from 
any given part of the code or law to any other part, 
not by general description, but bjr the number of the 
article, or subdivision of the article. 6. To arrange 
the subjects of enactment systematically, but to num- 
ber the whole articles of the code or law in one 
consecutive series. 7. To adopt such a style of com* 
position as may be full and explanatory, at the risk 
of prolixity, but not more prolix than is needful for 
clearness. 

The rulers of mankind have most imperfectly dis- 
charged their duties, both of digesting the laws in 
codes, and of carefully superintending their alteration. 

In ancient times we have various examples of codes 
in different ages; but of the earlier ones we know little 
more than the names, and nothing with any certainty. 
The laws of Minos in Crete, who, if ever he existed, 
flourished fourteen or fifteen centuries before our 
era, are purely fabulous. The legislative rules ascribed 
to him existed in Plato's time, a thousand years later. 
But we know little for certain of the laws of Lyourgus, 
who lived nine centuries, or those of Solon, who 
lived six centuries before Christ. Draco preceded 
him by half a century; and we only know the severity 
of his penal enactments, which treated the least dis- 
obedience of the laws as rebellion, and therefor© 
punished it with death. This alone we can be sure of, 
that each of these legislators did give a body of laws 
to his countrymen, probably very general and very 
concise, though we are wholly uncertain if their rules 
ever were reduced to writing. If they ever were, it 
is unquestionable that not a fragment of their text 
remains, although we have some knowledge of their 
general provisions. Diodes of Syracuse is said at a 
titer period to have framed a code for a portion of 
the Sicilians; Zaleucus for the Locrians of Italy; and 
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Charondas for some of the Sicilian States. How little 
we know of those codes may be gathered from this, 
that there was a dispute in Cicero's time whether 
Zalencns ever existed (De Legg, lib. ii., c. 6), and of 
Diodes and Charondas, nothing whatever can be 
ascertained. About the middle of the fifth century 
before Christ, the Romans sent commissioners to 
Greece, and imported something like a code from thence. 
It formed the basis of their jurisprudence, under the 
well-known name of the Twelve Tables ; but nothing 
can be more meagre than its provisions, in so far as 
they have reached our times. That the whole of the 
document was very concise we may be sure, both from 
the laconic style of the parts which remain, and from 
this, that the children were taught these laws as part 
of their catechism, and made to learn them by heart 
almost down to the time of Cicero. Julius Caesar, 
that nothing might be wanting to his singular and 
xmiversal glory, had planned a complete digest of the 
Roman laws, which from the number of senatorial 
enactments '(Senatus consulta) and Praetorian edicts 
had become very numerous; but he lived not to 
accomplish this great work. Early in the fourth cen- 
tury two private lawyers, Gregorius and Hermogenes, 
digested the laws, at least the imperial laws, then in 
force ; but no portion of their works remains, unless in 
«o far as they may be incorporated in the subsequent 
codes. Indeed, there is great doubt whether the 
Gregorian and Hermogenian are two codes or only 
one code begun by Gregorius and continued by Her- 
mogenes. At length Theodosius II. appointed a body 
of lawyers to form the code which passes by his name, 
and is still extant. It was published a.d. 438. 
Justinian, in a.d. 528, published his code of the 
Imperial Constitutions, a work which occupied the 
lawyers whom he employed on it only fourteen 
months ; but they had the great benefit of the Theo- 
dosian code to assist them. Soon after he appointed 
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.the same learned men, with Triboniaa at their head, 
to undertake a^far more extensiTe and difficult work— a 
digest of the whole Boman law, from the earliest times, 
scattered as it was OTor aboye two thousand treatises ; 
but forty of these, and chiefly that of Ulpian, were 
for the most part consulted by the learned commis- 
sion* All the authorities are cited in the work, and 
it appears that about one-third of it is taken from 
Ulpian. The emperor gave them ten years to com- 
plete their great work, but they accomplished it in 
three. The code had appeared in aj). 528, the Pan- 
dects or Digest, in fifty books, followed, in 533, and the 
Institute, a work of unrivalled clearness, conciseness, 
and arrangement, in four books, the same year — 
indeed, some weeks earlier than the Pandects. 

The Gothic nations likewise had thdr codes, of 
which that of the YiBigoths was probably the earliest 
It was compiled after the Theodosian code, about aj>. 
470, but was extended and improved in 506 ; aft^- 
wards it was united with the Boman law in 652, and 
jmblished in its complete form at the council of Toledo 
jn 693. The Burgundian laws were digested about 
501 : the Salic soon after ; then the Bipuarian, — but 
these for a long time remained unwritten : the Salic 
and Bipuarian were only reduced to writing in the 
seventh century. 

In 644 Bothius made a digest of the Lombard law^ 
which his successors greatly improved, and next to the 
Visigoth code this had the greatest estimation among 
the Gothic nations. It is singular enough that no 
attempt at a code should have been made for a thou- 
sand years after that period, if we except the im- 
perfect instruments prepared by some of our Saxon 
Kings, and which fell far short of the works accom- 
plished in the earlier part of the dark ages. The 
parliament in Cromwell's time took up the subject, bat 
according to the Protector's well-known phrase, " The 
fions of Zeruiah were too powerful:" the lawyers 
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obstructed the work. In 1750 Frederick 11. of 
Prussia caused a code to be promulgated, livhich was 
ealled by his name, and is the first modem compilation 
which has aoiy pretensions to the title of a complete 
digest, though its execution is extremely defective. In 
1794 his successor gave his States a much better 
digest, termed the Land-reeht or national law. In 
Austria the work was begun as early as 1753, in 
imitation of Prussia, and it was fully published in 1811 
under the name of the Geseta Buoh, or Book of Laws. 

In 1802 the most celebrated of all codes in any age, 
the Five codes of Ifapoleon, were carefully prepared, 
afiber full discussion in the Council of State. But the 
most difficult of the whole — the Civil code — ^was reur 
dered of easier execution by the great progress which 
had been made under the republic, as early as 1793-4, 
in a similar work. Hence the Code Civile of the Con- 
sedate was prepared in four months. The other four 
codes are, — the criminal code (Penale); the commercial 
{Be Commerce) ; the code of oivil and the code of 
criminal procedure (Instruction Civile and OrimineT). 
A sixth code was afterwards added, of the fiscal 
laws, and Napoleon also had one of a military kind 
prepared and published — ^the Code de Conscription. 
In preparing this great work there was no slavish 
adherence to the old law; yet it was in every instance 
retained, unless where clear and obvious reasons for a 
change presented themselves. It is a monument of 
the industry and learning of its authors, and it con- 
ferred on the country the inestimable benefit of 
putting in their possession a plain and distinct rule of 
conduct, and one which was the same for the whole 
community, instead of leaving the people of each 
district, often of each portion of the same town or 
village, living under different systems of law. 

In 1813 a penal code was published for Bavaria, 
accompanied with a strange edict, prohibiting all 
lawyers or men in office from printing any common- 
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taries upon it. A code for the Lombardo-Venctian 
kingdom was published in 1820, founded upon the 
Gesets Btich. A code both civil and criminal was 
published in 1830 for the Sardinian Monarchy. 
Finally, the Americans have made some progress in 
the same important work, — Louisiana, New York, 
and South Carolina, now possess codes, and learned 
men are at work upon the same plan in other parts of 
the Union. 

After much delay and full discussion, it appears that 
England is at length to obtain this inestimable bless- 
ing. The commissioners, appointed in 1833 to investi- 
gate this subject, have reported not only their opinion, 
with their reasons in its favour, but have prepared a 
careful digest of the criminal law, both statutory and 
unwritten. A bill, embodying this code in eight or 
nine hundred sections, was well received by the House 
of Lords in 1843 ; and it certainly must be followed 
both by a code of criminal procedure, which is already 
prepared, and by a civil code. It is very much to be 
expected, as well as desired, that these English codes 
will be adopted by other countries, especially by those 
-of the New World. 

If little has as yet been actually accomplished in 

fiving codes to the nations of Europe, still less has 
een done towards providing for a systematic care 
and attention in the additions successively made to 
the existing laws. There is no country in which the 
government has established a department for super- 
intending the preparation of new enactments, with due 
regard in each case to the former laws upon the same 
subject-matter, to the general principles of sound 
legislation, and to that which the people of every 
state have an unquestionable right to demand of the 
superior power, the clear, unequivocal, and consistent 
expression of its will. Inconsistent, even contra- 
dictory, provisions are made in the same law; different 
language is used in the same sense, and the same 
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language in different senses ; references are made to 
other enactments as hereinbefore contained, when 
none such appear; commands, or prohibitions, or 
declarations are given forth which are capable of 
Tarious constructions ; repetitions and tautologies are 
used, which both bewilder the reader and give rise to 
serious doubts of the lawgiver's meaning ; the reasons 
in the preamble sometimes go beyond and sometimes 
fall short of the enactments ; the title frequently ill 
expresses the subject-matter of the law ; much is left 
to private individual legislators, unconnected with the 
government, and wholly irresponsible ; one man alters 
another's plan, without intending it, by adding or tak-- 
ing away some portion of it, without due attention to 
the rest; one branch of the legislature adds or 
changes what the other has done, without intending 
ity or, meaning to change it, leaves it untouched ; — in 
short, nothing can possibly be considered more inade- 
quately performed than this function of the govern- 
ment ; and yet it is among the most important of its 
functions, the most imperative of its duties, being neither 
more nor less than letting the people know what 
rights are bestowed on them by their rulers, and 
what obligations imposed. 

Section II. — Judicial Enforcement of the Law, 

. The most important function of government is its 
care of the judicial establishment, or the constitution 
of courts which may well administer the laws. The 
judicial department consists of two branches — ^pre- 
paratory and final. We are now to consider the latter 
and more important, and to examine the principles 
which ought to govern its constitution and action. 

In order that the system of final judicature in any 
country should be capable of performing its office, 
that of affording the inhabitants an easy and expe- 
ditious enforcement of their civil rights, and awarding 
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pnnishmentB to transgreBsions of the law, k ifi neces- 
sary that the following principles should be kept in 
view. In proportion as the system is founded upon 
them, it will approach to perfection. They all flow, 
and naturally flow, from the manifestly true poffltion* 
that the object of a final judicature is to try causes 
and offenders as justly, as cheaply, and as expedi- 
tiously as possible — ^that is to say, with as little cost 
as possible ^ther in money or* in vexation to the 
parties, and as little cost to the State, and as little 
delay and suffering to the parties, as is consistent with 
the complete examination of each case and the dcxng 
full justice. 

1. There ought to be a sufficient number of judges 
appointed, to prevent the euitor being d^yed aad the 
offender being dotted previous to his trial. The 
only limit to the number short of this point, the cmly 
justifiable ground of having fewer judges than are 
required to despatch the whole business of the suiton 
and the public, is the bar not being able to furnish a 
sufficient supply of men fully qualified fep exercising 
the judicial office. Lawyers alone, persons wdl versed 
both in the learning of the legal profession, and in its 
practical applications to causes that actually are 
brought into court, can safely be trusted with this 
high station. It may not be necessary that a judge> 
while in the practice of the profession, should have 
been an able or successful advocate. On the cantcai7> 
great skill in this respect has a tendency to inc^MMi* 
tate him as a judge by inducing habits of asraier 
kind than judicial, and lawyers have in every country 
been raised to the bench and become eminent judges^ 
who had little or no favour as praetitaoaers. But, 
generally speaking, without sufficient experience of 
the profession in practice, no one has a reasonable 
chance of being qualified for the exercise o( judicial 
functions. He wiU be deficient in readiness, in know- 
ledge of details, in self-confidence^ to say nothing <tf 



iJ)TANTAGES OF LOCAL COmiTS. 311 

the want of public confidence, which might be supplied 
by the observation of his capacity as a judge. The 
power of the bar to supply judges must depend upon 
tiie amount of litigation carried on in any country; 
and the having a much greater number of judicial 
places than the bar can atfbrd able men well to fill 
them, has manifestly a detrimental effect both by 
lowering the judicial character, and by creating an 
imperfect administration of justice. 

When we say that the judges should be as numerous 
as the resources of the legal profession will supply, we 
also mean that they must be locally situated, so as to 
bring justice near to every man's door. Nothing can. 
be more hard than driving either parties or witnesses 
to great distances from their homes — nothing can 
more tend to paralyze the arm of justiee. It must, 
however, be admitted that the circulation of judges of 
the highest class, who generally sit in the capital, by 
their occasionally presiding over trials in the pro- 
Tinces, is a great help to a due administration of the 
law, and tends to remove the evil which is apt to 
attend a local judicature, of contracted views and con* 
fined knowledge in the judges. 

2. The courts should be so constituted that the 
judges may not be too numerous, so as to lessen 
individual responsibility, and yet that more than a 
single judge should decide on all important causes 
where jury trial is not used. For weighing conflicting 
evidence, for awarding compensation, for 3ie exercisey 
generally, of discretionary judicial powers, the conflict 
of differently constituted minds is extremdy useful. 
But even for well applying the strict letter of the law 
to the circumstances of individual cases, and for 
expounding its different passages, there is much safety 
in numbers. A security is thus afforded against over- 
aght. What may have escaped one judge will present 
itself to his colleagues. The view that strikes this 
person as unobjectionaUe may seem to another 
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unsound. The discussion of the question hy the 
members of the bench will tend to produce the same 
beneficial effect to the discovery of truth after the 
parties have closed their arguments, which these 
arguments, on either side, produced in bringing the 
whole of the matter in controversy before the court 
It was found, when the Judicial Committee of the 
Privy Council was formed, in 1833, that judgments 
were frequently pronounced with the entire con- 
currence of its members, while each of the four judges 
felt that, had he alone heard and decided, his 
judgment would have been different in particulars 
more or less important. The number of judges, on 
the whole, most convenient, seems to be four, because 
the great majority of three required for decision tends 
to give confidence in the result of the court's delibersr 
tions. The possible equality of votes is found in 
practice to create little mischief. In the Privy Council, 
where four has always been the number since I new 
modelled it in 1833, only one case has occurred of an 
equal division, and the consequent necessity of a 
rehearing. In the case of courts from which there 
lies an appeal, no rehearing would be necessary on an 
equality of voices; an appeal only would be required. 
When Mr. Bentham and his school so strenuously 
contend for what they call " single-seated justice,'' on 
the ground that no other course secures full and 
undivided responsibility, they forget that it is of first- 
rate moment to guard against involuntary error, 
which will creep in as long as men are fallible, however 
you may excite them to honest and strenuous exertion 
of their faculties by laying on them individual respon- 
sibility, and though you thus diminii^ the risk of 
Toluntar;^ error. — ^They next forget the compensation 
which arises in respect of responsibility itself from the 
watchful eyes of brother judges — a tribunal fully more 
formidable than the public or even the bar, and a 
tribunal whose members must needs know a great 
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deal more intimately than any spectators can the 
errors and negligences of each other. — Lastly, the 
same reasoners forget the secu/ity which is afforded, 
and may always be obtained, against improper judicial 
appointments, or inefficient judicial exertions, by 
requiring each judge to give, either always, or in 
rotation, his reasons, and still more by requiring, on 
great questions, that their reasons be reduced to 
writing. As for the remedy against error which they 
contend may be found by means of a system of appeals, 
they still further err; they forget how immense the 
importance is of having a right judgment in the first 
instance, in order to spare parties the vexation and 
expense of setting errors right in a superior tribunal; 
and they forget that in causes of petty amount thero 
hardly can be any appeal. 

3. There ought to be a due division of judicial 
labour, for the purpose of securing expertness in the 
performance of it. If one court has chiefly the 
cognizance of particular causes, these will be more 
satisfactorily dealt with by that body than if each 
cause could be taken indiscriminately to any of the 
courts. But, on the other hand, this distribution 
should not be made too minutely, and it ought in a 
certain degree to be optional with the suitor. For 
too minute a subdivision of business tends to contract 
the minds of those who perform it, and any absolute 
right to try one kind of causes will prevent the 
salutary operation of competition. The Court of 
Kings' Bench and Common Fleas present a good 
example of this distribution not carried to hurtful 
excess. Real actions could only be tried in the one; 
criminal informations, qtto warranto and mandamus, 
are confined to the other. But all personal actions 
may be tried equally in both. Perhaps the doors of 
each might be opened a little to the trial of those 
cases which now are of exclusive cognizance in one or 
the other. 
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4. To secure the independence of the judges they 
ought to hold their offices for life, only removable 
ftpon misconduct, proved to the satisfaction of some 
competent tribunal. The statement of this prin<nple, 
the most important of all to the right constitution of 
courts, shows how far short of perfection the judicial 
system must fall in all despotic governments; and this 
for two reasons,— ^r«^, an independent body of func- 
tionaries, so important as the judges, is not compatible 
with absolute monarchy; and, secondly, were it to exist, 
there being no tribunal with power to try judicial 
delinquency, no power of removing the judges for mis- 
conduct could exist unless in the sovereign's own hands. 
Judicial independence, then, in such a form of govern- 
ment, is impossible. In the more mitigated despotisms 
of western Europe, as under the old French Monarchy, 
we have seen that a considerable degree of judicial 
independence was attained, and chiefly by the sale 
and the irresponsible nature of places in the parlia- 
ments ; a great evil in itself no doubt, but one of which 
the tendency was to a certain degree compensated by 
the security given to the judicial station. We may 
observe on the singular position of Mr. Bentham, ihsA 
offices of all kinds should be sold to the highest bidder, 
after the law has affixed to each the possession of cer- 
tain qualifications, that nothing could make this safe 
but the qualifications being as clear and certain as 
items in an account. 

In England, happily, all judicial places, except the 
highest, that of Chancellor, have for the last century 
and ar-half been held for life. That high officer has 
little chance of being called upon to decide political 
questions ; yet he may, in the capacity of President 
of the High Court of Appeal, be so called, and he 
may, and he often does, in his own court, decide ques- 
tions seriously affecting the personal interests of the 
sovereign whom he serves. The removable nature 
of the office held by all the judges in the Judicial 
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Committee of the Privy Coaneil, is hardlj an exception 
to the rule, for none of these hold any place of profit 
by belonging to the Privy Council, save the Lord 
President, who rarely acts in a judicial capacity. 

It is, however, certain that another class of judges, 
acting without any salary, and discharging very im- 
portant duties, are removable by the executive govern- 
ment — the Justices of Peace. The benefits which 
arise to the conununity, from the powers of the 
Magistracy bein^ vested in the laiidowners and 
other respectable inhabitants of the country, are yery 
great. The people thus become not only part of the 
judicial system, but the higher classes diffuse among 
the lower an habitual veneration for the law. The 
saying of revenue to the State is also very great. It 
is^ however, to be wished that some arrangement were 
adopted for placing paid and professional lunctionatries 
at the head of the different benches of Magistrates. 
The advantage of this is obvious when we consider 
that, at some sessions, four or five times as many 
prisoners are tried as any of the judges in Westmin- 
ster Hall try in the course of the year. The duty of 
presiding over such tribunals is far too arduous for a 
country gentleman or other unprofessional person. 
Nor would it be an inconsiderable relief to the Magis- 
trates, when acting singly or in small numbers at petty 
sessions, to haye a learned person, whose assistance and 
advice they might obtain upon any difficulty occurring. 
As to the dependence of the Justices upon the Govern- 
ment, little needs be said. They ought clearly to hold 
their places for life, or good behaviour, like the supe- 
rior magistrates of the country. When we say that 
in practice they do so, no Chancellor ever removing a 
Justice from the Commission unless he has been tried 
and convicted of some offence, what is that but ad- 
mitting that the law should be made conformable to 
the practice? Besides, the same course of practice 
does not extend to all parts of the United Kingdom. 
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In Ireland magistrates are remoyed at the discretion 
of the executive government.* 

5. The independence of judges is not, however, 
sufficiently secured by the life-tenure; they ought 
also to be incapable of receiving any other promotion | 

from the Government, either by being raised higher , 

in the judicial system, or by holding any other place, , 

or by receiving any other favour from the State. The 
promotion of puisne judges in England to the place of 
chiefs or presiding judges is exceedingly objectionable 
in this view. Although we owe some excellent appoint- ! 

ments to the practice, it is to be reprobated, as tending 
to render the judges subservient, make them look to 
Court favour, and lead them to mix themselves in 
pohtical matters. In order to compensate for their 
having no chance of further promotion, the judges 
ought not only to enjoy a very exalted rank in the 
community, but to receive most ample remuneration. 
There can be no worse economy, no more insane parsi- 
mony in any State than underpaying such functionaries 
as judges. The small emoluments of the French 
judges, owing in part to their excessive numbers, 
might justly be considered as one of the greatest 
blots in the once free constitution of France. To 
give the member of a Oour Bayale only £120 or 
£160 a-year, is at once to say that the first lawyers 
shall not be raised to the bench, and that inferior men 
may be tempted to enlarge their small salary by irre- 
gular gains. To say, what has often been said, that 
those who have other means or property of their own 
in the neighbourhood, may thus eke out their deficient 
income, and continue to support the dignity of their 
station, is only saying that the choice of tne judges 

* In Uie Colonies all judicial offices are held during pleasure. This is 
understood to be absolutely necessary- to preyent dangerous differences 
between the Government and the Bench. Possibly such ample salaries as 
might enable the State to obtain the services of eminent membeis of tbe 
bar in these capacities, might render the removal of Colonial judges, if ooi 
unknown, yet of very rare oocurrenoe. 
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sihall be confined to such persons as have accidentally 
those means of subsistence ; for while a man of suffi- 
cient fortune may be wanting in professional qualifica- 
tiouy a man richly endowed with these may be without 
any private income at all. 

6. The judges being paid sufficiently in salary, 
ought, generally speaking, to take no further emolu- 
ment from fees. This is nece£^sary to prevent abuses 
from creeping in, and justice from bemg sold. But 
the followers of Mr. Bentham have proscribed all fees 
much too rigorously. Fees either of uncertain amount, 
or received for any step in the procedure which the 
judge has the power of commanding or not at his 
pleasure, are plainly objectionable, because they lead 
directly to increase of Utigation by multiplying the 
steps of the proceeding. But if the amount of the 
fee be fixed, and the judge receives it as of course for 
some part of the proceeding before him which must 
take place, it is impossible to see how he can have 
either the wish br the power to exact more than the 
law permits of any suitor. If the fee is paid upon the 
final adjudication of the cause, there is even a stimulus 
given to the judge's diligence in despatching business, 
and no door is opened to any abuse whatever. If it 
be deemed necessary to throw the whole expenses of 
justice upon the State, and prevent parties from paying 
any portion of it, this is a very sufficient reason 
against any fees being levied at all ; but it is a reason 
of an entirely different kind, and it is a reason which 
' applies little, if at all, to allowing certain very small 
fees to be exacted upon the termination of a suit, 
from the party against whom the judgment is ^iven. 
Experience shows that when the judges are paid by 
far the greater portion of their emoluments by a fixed 
salary, and are allowed to make a very considerable 
addition to their income by taking fees on the business 
done, they are quickened in their diligence, and give 
more despatch to the suitor. In England, a few 
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slullings thus received on each Nisi Prvus trial has 
been found to produce this effect. The adding three 
or four hundred pounds to a salary of fiye thouaand 
or more, quickens their industry; and to range the 
objection to this practice under die head of throwii^ 
the expense of the judicial establishment on the 
suitors, would be a childish and preposterous pedantry, 
the exaggerated enforcement of an undeniably true 
principle. Payments of this desmption are much 
more necessary in the case of those inferior judicial 
functionaries, who are little before the eyes of the 
profession. I was most anxious to preserve them fn- 
the Masters in Chancery when I reformed their im- 
portant office in 1833. The consequence of entirely 
abolishing their fees, which I was forced to permit, 
much against my inclinaticm, was to lessen their 
despatch of business. A great change took place in 
the very first year in the number of matters 
despatched in their office. 

7. That no patronage whatever should be vested in 
any judges, is a certain and undeniable principle. It 
only tends to bias them in the discharge of their duty, 
to bring them in contact with political party, to 
diminish the veneration in which they should be held, 
and to lessen the independence of the practitioners 
before them. 

8. For similar reasons they ought to be excluded 
from all share in the government of the State, and be 
incapable of holding political offices ; and in countries 
living under a popular or an aristocratic government, 
they should be peremptorily excluded from seats in 
either popular or patrician assemblies. There is 
nothing so much to be dreaded as a popular judge. 
When Lord Bacon termed a popular judge a hateful 
thing, he restricted his observation to one fcnrm of the 
great mischief. A party judge is always detestable, 
and the corrupting influence of party connection is the 
more entirely to be dreaded, that it sways natures far 
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too honest to be in any risk of being tainted by the 
influence of mere vulgar corruption. 

9. The expense of the judicial establishment should 
in every country be defrayed by the State. There is 
no reason whatever for throwing any part of it upon 
the suitor, or the private prosecutor, or the suspected 
offender. Taxes upon law proceedings have been long 
since exploded by the irrefragable demonstration of 
Mr. Bentham, in the most faultless, and one of the most 
important of all his works, — ^his Protest against Law 
Taxes. To enlarge upon a doctrine now universally 
admitted, would be wholly superfluous. But it does 
not strike at such small sums, by way of despatch 
money, as have already been adverted to. The doctrine, 
too, is liable to other limitations. It is impossible to 
admit the rigorous principle in its full extent, that no 
part of the expenses of judicial proceedings should fall 
npon the parties to them more than upon the rest of 
the community. Although we must admit full^ that 
to make these parties pay for the administration of 
justice generally, would be as contrary to all principle 
as to make the town which is attacked pay the soldiers 
who defend it; nevertheless, there seems to be no 
injustice whatever in charging upon some party or 
other a limited portion of the expense. Thus, suppose 
a fine were part of any one's punishment who is con- 
victed of a crime, no principle could be violated, pro- 
vided the party too poor to pay were otherwise 
punished. So, if the party found to have either 
brought or defended an action without the colour of 
right on his side, were fined, no harm would be done. 
Again, there are certain suits which in truth are not 
contentions between parties, but the administration of 
private estates owned by infants, or lunatics, or per- 
sons understood to be placed under the eye of the 
court ; for the benefit of this assistance the party is 
as much bound to pay as he is for his private agent 
or other servant whose work smd wages are thus 
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flared to him. A moderate sam exacted for the sop- 
port of courts of justice in all such cases is quite 
reasonable, and fStlls not at all within the scope of 
the arguments, generally speaking, irrefragably urged 
against Law Taxes. 

10. It is essential to the due and pure administration 
of justice, that the courts of judicature which decide 
causes, in the first instance should be subject to review 
bj way of appeal. Each court should have a reason- 
able opportunity afforded of rectifying the mistakes 
which it may have committed; and questicms ci 
difficulty, even where ultimately decided by any 
court, should be subject to the review of the supreme 
court, exercising appellate jurisdiction over the whole 
tribunals of the country. It is necessary to have this 
ultimate appeal for two reasons : the knowledge that 
their judgments are liable to review operates to stimu- 
late the diligence and to keep pure the decisions of 
the subordinate courts; and the superintendence of the 
appellate court keeps the administration of the law and 
its interpretation uniform. There is no use, but much 
inconvenience, in a greater succession of tribunab, one 
above the other — ^all that is wanted being one set of 
courts in the first instance, and one Superintending 
Court of Appeal over alL 

The construction of the appellate court is always 
matter of equal difficulty and importance. For obvious 
reasons it must consist of sound judges, and certainly 
of a larger number than may suffice for the inferior 
courts, because the importance of its decisions is greater, 
and because different judges will possess a peculiarly 
extensive knowledge of different branches of juris- 
prudence. But the great difficulty lies here: — These 
judges must either belong to the ordinary and inferior 
courts, or they must belong exclusively to the Court of 
Appeal. In the former case it will be difficult to obtain 
their attendance without interrupting the business of 
their own peculiar courts; in the latter case they will be 
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less qualified to decide on appeals, because they will 
not have the everyday practice of dealing with all 
common cases, which alone can keep a judge's know- 
ledge perfectly ready and sure. This dilemma is 
essential to the nature of things, and it is inextricable. 
But a kind of compromise may be made between the 
conflicting difiiculties. By composing the appeal court 
of a sufficient number, part belongingito the courts 
below, part only judges of appeal, a sufficient judicial 
force may be secured, and judges fully qualified may 
be had; while the portion of the court exclusively 
judges of appeal being always present, will prevent 
any inconsistency, and maintain a uniformity in the deci- 
«ons of the tribunal. The constitution of the Judicial 
Committee of our Privy Council was framed on this prin- 
ciple; and it has been admitted even by those who at 
first objected, that this body has worked admirably. 
From the variety of its judges, and from some being 
always present, uniformity of decision is preserved, 
while, whatever be the nature of the case coming before 
it, judges may easily be obtained of the peculiar quali- 
fications required well to decide each. Its defect is, 
that there being no members who have salaries for their 
attendance, a difficulty frequently occurs of finding a 
sufficient number to form the quorum of the court; and 
the want of a permanent president is also felt. 

The House of Lords presents a great anomaly, 
among courts of appellate jurisdiction. Every peer is, 
by the constitution, a judge in all cases which are 
brought from courts of equity by appeal, whether on 
matter of law or fact, and on all matters of law from 
common law courts by writ of error, for defects ap- 
pearing on the record. But for many ages the law- 
lords only have been in use to interfere in these cases. 
It is probable that some improvement of this tribunal 
will soon be deemed expedient ; for where party con- 
siderations interfere, it may be found that the law- 
lords are not above such influence, and the interfer- 

T 
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ence of the lay peers would afford an kaperfeet 
remedy. The only security for the due administra- 
tion of justice in this, as in all other courts, is to pbeor 
it in the hands of judges wholly unconnected with poli- 
tical party. 

11. All courts ought to sit and to give thdr judg- 
ments in public, and the fullest liberty should be gzreii 
to the publication through the press of all their pro- 
oeedin^. Each court shoidd hare the power <^ 
excluding strangers in certain cases, which the interests. 
ot public morals, or the allowable feelings of fEunilies^ 
require to be heard in private, and also of prohil»ting 
the publication of {Hroceedings before final judgment, 
in order to prevent undue interference with that judg- 
ment. These excepted cases are, however, of ex- 
tremely rare occurrence, and the general establish- 
meiit oi pubhcity is an effectual check both upoa 
injustice and upon negligence in the judges, as it i& 
upon unfit appointments to judiml office bj the Gtor^ 
ernment. 

12. All judges should be named by the executive 
government alone, without any interference whateTor 
from any other quarter. In popular governments ii 
is necessary that no political or party influence should 
ever be suffered to interfere in this most important 
affair. Hence the rule which has been adopted ia 
our own Government, and which requires the responsi- 
ble minister of justice, the Lord Chancellor, to seleet 
the judges and take the king's pleasure upon their 
appointment before he communicates their names to 
ms colleagues, is wisely and wholesomely devised. Ii 
excludes party interference, and it leaves the responn- 
bility of the Great Seal undivided. It is extremely 
wrong, and a great exception to this rule, that judges in 
Scotland and in the colonies are named by the Secre- 
tary of State. This practice is exceedingly to b» 
r^robated, and ought without any ^elay to cease. 

13. The judicial ought to be kept entirdy distinct 
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from the legislatiye and execntiye power in the State. 
Thk BOfMiratioii is necessary, both to secure the inde* 
pendence of the judicial functions, and to prevent their 
being influenced by the interests of party or by the 
Yoice of the people. We have already had occasion to 
show that with this view the judges ought to be inde- 
pendent of the Government, and exduded from sharing 
in dther legislative or administrative du|tes. But the 
separation which we are nov considering may not be 
elfectually made, eVen if they are independent, and 
have no seats in either the councilfi or the legislative 
bodies of the community. Thus it is very possible that 
no judge may be a peer in England. Between Lord 
Ellenborottghs death, in 1818, and Lord Tenterden^s 
peerage, in 1827, the Chancellor alone, of all the 
jn^es, was a peer, and he might have been Lord- 
Keeper, and had no voiee in the House of Lords ; and 
yet the le^lative office would have been combined 
with the judicial in the House of Lords, contrary to the 
principle which we are now expiainix^. This union ia 
wholly to be reprobated. It is a great anomaly in the 
CSenstitution of England. It has occasionally^ though 
T^^^7i giv^i rise to mischief in the administration of 
jostice. It may any day give rise to mischief, much 
more frequently recurring, and much more hurtfally 
op^ratiiig. The sooaer it is removed by the creation 
of a high appeal court, of which the members are 
wibolly remtoved from all pditical fmictions whatever, 
so much the better. 

These are the fundamental principles or rules, upon 
which a good judicial system must be constructed. In 
order that it should be as perfect as can be expected, 
ati these rules must be observed. In proportion as they 
ajre allowed to govern the system, that system will 
approach to perfection. In proportion as they are 
departed from, it will be imperfect. 

The advantage of a good judicial system is alto- 
gether inestimadble. It is of far greater importance 
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than any other branch either of the laws or of tha 
constitution in every country. A people will be miser- 
able under a good system of law, if its judicial system 
be defective; and it may be comparatively happy under 
an imperfect code of laws, if these laws are wellknowQ) 
not frequently changed, and justly administered. So 
a people will be wretched under a free govenunent if 
its courts of justice are corrupt, or careless, or subject 
to the influence of the fickle multitude. And on the 
other hand, they may enjoy much happiness under aa 
absolute government if the laws are fixed, and are 
administered ably and equally. 

Section III. — Functions of Police. 

Both additional and ancillary to the final distribution 
of justice, is the function of providing for the police 
of the community, also for superintending it when 
established. Over the judges the government has no 
superintendence whatever. According to the prindple 
laid down, it appoints them, and ought there to leave 
them. Over the police department, which is partly of 
an executive kind, and ought to be wholly so, tbe 
government ought to have the superintendence and 
control. 

By police is properly meant the care of preventiti^ 
infractions of the law, detecting offenders, bruiging 
them to justice, and executing the sentences of tiie 
courts. 

1. By certain precautions the path of offenders may 
be beset with obstacles. Their actions may be watched; 
they may be scared while in the act of offending; 
they may be prevented from even maldng the att^npt 
—by the certaintv of the vigilant eye being upon them. 
The use of patrols in great towns and their vicinity is 
an example of these police operations. Fifty yeaw 
ago It was impossible to travel by night near London 
mthout the risk of being robbed. xLe same risk was 
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general over the country a century ago. The horse 
patrol put an end to highway robbery near London in 
the course of a year or two. The use of watchmen in 
towns of all but the smallest size, is another and a 
familiar example of police service. Whatever lights a 
town well is a great help to the ^preventive operation 
of the police. Hence, the government should always 
lend encouragement to plans for lighting the great 
towns. This head of prevention includes as its principal 
branch the preservation of the public peace. All riots, 
mobs, disturbances, injuries to person or property 
from the excited feelings either of an individual or 
multitudes, can be prevented by the vigilance of a 
sufficient police force assembled on the immediate 
apprehension of a fray. 

2. The tracing of offenders when a crime has been 
committed, and securing them so that they may abide 
the sentence of the law, is another and a most important 
daty of the police department. It demands much 
skill, and only experienced persons can well perform 
the office. 

Both with reference to the first and the second head^ 
iJiat is, both regarding prevention and detection^ the 
question arises as to the means of obtaining informa- 
tion, and, among others, the employment of spies. 
'Much inconsiderate matter has been at various times 
introduced into the discussion of this subject, and it 
has sometimes been suggested that this dispute arises 
from men not attending to two very different classes 
of informers, — those who voluntarily come forward to 
discover some intended crime, whether from repentance 
of being concerned in planning it, or from more sordid 
motives, and those who are employed by the police to 
make inquiries where suspicions have been raised. 
But in truth, there is no soundness in the distinction 
thus taken between informers and spies. For no one 
doubts that an informer is to be remunerated as well 
Oft attended to. Indeed, offering a reward for the 
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discoveiy of offences is by the most ri^ moraUsta 
permitted; and yet tbis reward, and whatever is giren 
to a voluntary informer, has a direct tendency to make 
persons criminally connected together betray one an- 
other. If, again, it be said that by employing sfiea 
we encourage the treachery of a base set of men, and 
make it their interest to invent plots, aad to sedaoe 
men into tibe commission of crimes in order to eaim 
their pay, so we jnst as certainly hold out the same 
indncement to the volunteer informer. We give him 
an interest both in seducing persons from the path of 
duty, and in fabricating stories of crimes when his acts 
have failed to make criminals. 

That the employment of spies, as well as the 
encouragement of informers, is one of the most delicate 
operations of government, and that it requires to be 
most sparingly used, and most jealously watched, is 
certain. 

The tools with which this kind of woric Mxmst 
be done are necessarily of the basest description; 
they have always a temptation both to deceive their 
employers and to encourage ofiences; henoe too great 
caution cannot be used in employing €hem, or too 
great reluctance in listening to their stories. But who- 
ever, on account of the possible risks of deception and 
of fabrication, would lay down a positive rule against 
ever having recourse to soA. agents on accout dT the 
immorality of the practace, must be also prepared to 
forbid ambassadors from obtaining secret intelligeikce, 
and commanders from sending scouts among thmr 
enemies. Nor only this — ^he must also be prefnmd to 
forbid offering any reward to sedace the accomplices in 
a murder from their fidth towards tiie principal fi^ion; 
and even he must go the absurd and eitravagant 
length of forbidding a magistrate to receive iafMvu^ 
tion voluntarily tendered by a repentant erinanal 
against his assoriates. According to such reaaooing, 
the ministers, in 1820, were jiot perhaps bound in g»oa 
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faith towards the Cato Sti*eet gang to sit on their 
'chairs after dinner, and be massacred by hand 
grenades thrown into the dining-room; but they 
oertainly were bound to turn a deaf ear to the milk- 
man when he met Lord Harrowby, and told him he 
had a plot to unfold — ^for that informer was betraying 
his fellows, and in fact oocasioned the death imme- 
diately of one or two, and the execution aft^wards of 
die rest of the miscreant gang. 

Then if it be said that we are at liberty to receive 
all information voluntarily tendered, but not to take 
any steps in order to obtain it, what shall be done if 
a plot is disclosed in its embryo state? The rigid 
SKM-alist must, to be consistent, maintain that we can 
only be justified by waiting till it ripens, and can on 
no account send any one among the conspirators to 
discover the moment of their scheme exploding. The 
ministers in the case put were justified in hearing the 
nilkman's story; but had he been ignorant of the 
place of rendezvous, or the time of marching, th^ 
oaght on no account to have sent him back among his 
comrades in order to discover these particulars, with- 
out a knowledge of which it was wholly impossible to 
take precatitions for the safety of the intended victims. 
Supposing an anonymous letter is received (as often 
happens), declaring that a plot for a rebellion, or for 
j)urning the ci^, is hatched, and that the conspirators 
meet secretly in a obtain alley : — According to the 
extreme moralist, the police have no right to send a 
man in disguise, or to bribe over one of the conspira- 
tors whom the letter may name, in order to be carried 
hy him to the haunt of the gang. No. — ^The risk of re- 
iieilienand of conflagraUon must be encountered rather 
than employ any device to obtain information. There 
•are certain moralists so sturdy as to maintain, that if a 
ixighwayman holds a pistol to your breast, and extorts 
a promise to send him a ruinous sum by next post, yon 
are bouad to beggar your family ramer than break 
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your promise. There are otbers jet more rigorom^ 
(because follv has many decrees), and these hdd that if 
a murderer asks yon which road his lidim took, yoa 
have no right to deceive him, and send him on a &be 
errand. These reasoners, if to such as them the temi 
may be applied, hare a right to preserve dieir eonsia- 
tency by holding that no spy ooght ever on any 
accoant to be employed, or any informer eneomvged. 
They may keep their consistency, so we be allowed to 
keep oar common sense, and not to paralyze the wfaols 
coarse of criminal justice, by refoong to prevent 
offences, and to detect offenders. 

3. The bringing to trial offenders when detected 
and secured — that is, persons suspected on grave 
reasons of havmg committed offences — is another and a 
most important duty of government, falling under the 
head of police. Bat connected with this, and inter- 
mediate between seizure and prosecution, is a judidal 
function, that of determimng whether the party seized 
shall be detained or liberated. This office is performed 
by the magistrate, and has all the qualities of a judidal 
office, and falls within all the rules laid down for the 
structure of final judicature. Indeed, it may be said 
to be a final judicature in one sense; for sentence of 
liberation amounts to acquittal for the prisoner, though 
it does not prevent a subsequent commitment for tral 
npon better eridence. The justices of peace in 
Eudand perform this duty, and they have mixed with 
it their police functions. This union ons against the 
fundamental principles. The magistrate who is te 
inquire and aetermine whether or not a party seized 
shall be committed for trial, has aa much a judicial 
function as the ^rand jury which puts him on his trial 
or discharges him. He ought to have no othor office 
but that of thus deciding upon inquiring into all the 
facts of the case. Purely police duties may just as ' 
well be kept apart from magisterial or jndi<aal in the 
country, as they almost entirely are in London. 1% 
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may, howeyer, be conyenient to enable a magistrate so 
far to act in a police matter as to issue his warrant 
for apprehension or for seizing goods or other matters 
to be used in evidence. 

4. When the prosecution is resolved on, proper 
officers should be provided to prepare the case, and 
to conduct it before the judges. These are strictly ' 
ministerial and executive. This office, however, is 
extremely important; nor can any system of criminal 
procedure be other than most imperfect which has not 
a public prosecutor as one of its integral parts. To 
leave each individual in the community the power of 
prosecuting for all offences in the name of the 
sovereign, but at his own discretion, subject to the 
power of staying his proceedings vested in the 
sovereign, and at his own cost, subject to the court 
which tries the case allowing his reimbursement; to 
burden the injured party with the expense and 
trouble of bringing to justice him by whom he has 
been injured; to let wealthy offenders buy off their 
prosecutor, while poor men must stand their trial; to 
divide the responsibility of a culprit's escape who 
ought to be convicted, and of an innocent man's 
vexation and trial who ought never to have been tried, 
among three-and-twenty country gentlemen or trades- 
men in towns, while no professional man is answerable 
at all either for the omission or the oppression; this 
is the English system of prosecution, and anything so 
bad, we may safely affirm, exists in no other country 
under the sun. In some cases, too, as if to exhibit its 
absurdities- by contrast, the Crown prosecutes; in 
all political cases there is, as in all cases there 
ought to be, a responsible and able prosecutor 
interested for the State. But again, the popular 
punoiple here intervenes; for informations and indict- 
ments may be presented against political offenders and 
private parties; and instances of very remarkable 
prosecutions thus conducted are not wanting. The 
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celebrated case of the Dean of St. Asaph, which led to 
the amendment in the Law of Libel, 1792, by Mr. 
Erskine's great exertions, and Mr. Fox's Bill, was 
begun and conducted bj a private individnal in the 
Principality of Wales. In Scotland there is no grand 
jury, and there is a public prosecutor. The con- 
sequence is, that a responsible minister of justice must 
have directed or refused to direct every trial for any 
offence whatever. In England the grand jury hais 
frequently put men on their trial for even capital 
offences, from party, or sectarian, or personal motives, 
where no man m the profession of the law would have 
Tentured on such a proceeding. The responsibility of 
one among twenty-three grand jurors who dedde by a 
majority, and are sworn to secrecy, so that it never 
can be known what vote each gives, amounts to exacdy 
nothing. We might retain the grand jury in England 
as a check on the public prosecutor, who must be a 
servant of the Government; but to make the addition 
of this important officer to our system, appears a matter 
of absolute and of primary necessity. 

5. The execution of sentences is the last function of 
police. The power of pardon and of commuting must 
always be vested in the executive government It may 
indeed be abused; but this risk must be incuired in 
order, first, to prevent the enforcement of the law when 
circumstances may have come to light since sentenee 
was passed, proving the party's innocence, or entitling 
him to a mitigation of the punishment awarded; 
seamdly, to extend mercy towards persons who, after 
tmdergoing part of their punishment, may have shown 
claims to it by their demeanour; thirdly, to mitigate 
the rigour of the law, which may not suffer judges to 
take peculiar circumstances of human frailty into tbm 
consideration. These are the only good and solid 
grounds (^ this power. Two others are freqaeatly 
stated, but they are wholly inadmisstbla It is said 
diat the power of pardoning gives a character of mercy 
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and kindness to the sovereign or the GorernniMit, which 
tends to. strengthen their authority; and it is also said 
that the provisions of the law are sometimes too harsh, 
and therefore they should be relaxed. But just in so 
far as the prerogative of mercy interferes witJti the doe 
administration of ju^ce, it is an impure and illicit 
source from which to draw favour towards the Govern- 
ment. That faf cur will necessarily arise from the 
legitimate use of the power, and this is sufficient. 
Next, if the law is too severe, it ought to be amended, 
and its amendment is only delayed by this bad substi- 
tute of particular action for a general rule. If the 
proviidond of the law are well framed to meet the 
general case, and only fall too heavily upon cases pecu- 
liarly circumstanced, then this forms a good ground 
for the interposition of the Government in those cases, 
and this ace<»*dingly forms the third of the cases already 
dtated. Upon the pardoning or commuting power one 
observation arises, and it is important that this should 
ev^ be kept in view. The functionary who extends 
mercy in fact re-tries the cause, and he does so without 
the great advantage of seeing the witnesses examined, 
and thdr testimony sifted in open court No more needs 
be said to prove how very sparingly this power ought 
Always to be exercised. Haardly ever should it be 
used contrary to the opinion of the judge who tried 
the cause, and never on any account without a full 
-communication with him, and hearing has opinion, 
unless wh^e his death or imbecility supervening since 
the trial, renders this impossible. It seems hardly neces- 
sary to add, that no interference of parties interestod, 
ipolitically or personally, should ever be permiUed with 
the exercising of this eminent function of the executive 
government. Absolute monarchies offer to our view 
no, more hideous features than this gross perver»on of 
justice. Nor do popular governments present a less 
hateful aspect, when they suffer the interference 
of the multitude either by violence or through the 
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press, or the debate, or any other channel in whi(ih 
clamour can operate, to defeat the proviaops of the 
law. Of all the acts which drove James 11. from the 
throne, there was none so justly execrated by mankind 
m the sale of pardons, in which his profligate court 
openly trafficked. Connected as it soon and naturally 
came to be with condemnations for the purpose of 
extorting money, and the actual punishment of such ais 
could not pay the price exacted by the rapacity of the 
courtiers, it may be questioned if anything much worse 
is done in Tripoli or Algiers. 

We have stated the separation of police from judicial 
functions as an essential principle in this branch of 
public polity. Some have thought that a power 
might conveniently be vested in police functions 
which would be an exception to this rule, — ^the discre- 
tion, namely, of summarily punishing certain petty 
offences, amounting to little more than civil trespasses, 
or offences of a graver character committed by very- 
young persons. The consideration which has led to 
this last notion is the great evil of imprisoning boys 
and girls of a tender age, and thus infecting them with 
the vices always to be learned in jails, as well as the 
other evil of destroying all sense of shame, by such 
public infliction. Let such offenders, it is said, be im--' 
mediately whipped by the officer who detains them, 
and then discharged. This punishment, however, is 
better ordered judicially by the magistrate, and it 
may be ordered without any delay if there be a 
sufficient number of police magistrates. If any im- 
prisonment is necessary, this may be ordered in such 
a manner as to separate the culprit from all impure 
association either with offenders of his own age, or 
older ones. Nothing could be more barbarous than a 
provision which should leave a watchman or patrol any 
discretion whatever in the matter. 

We have now examined the objects of police, and 
the principles which ought to govern its operations. 
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It rctmaina to consider in what manner those funotion- 
ariea ought to be appointed to whom its powers are 



1. The first difiference which presents itself be* 
tween this and the other department — Hie judicial — is 
that this is purely executive. The distinction is of 
course intended to be maintained between those 
duties sometimes, but improperly, blended in the same 
persons, and we are assuming that magistrates act 
merely as judicial functionaries, while all police opera- 
tions are left to others. It then becomes wholly im« 
material to secure the independence of these ; on the 
contrary, they ought to be remoyable by the govern* 
ment as well as appointed by it There is, however» 
no necessity for all the police of any country being 
vested in the hands of government functionaries. The 
expense of this would be enormous, and the patronage 
which it would vest in the executive woidd be ex- 
ceedingly inconvenient in a popular government. 

2. We proceed, then, to take a distinction between 
the police of the capital and the greater towns, and 
the police of lesser towns and country districts. The 
former must be left in the hands of persons wholly 
named by the government; the latter may, in a great 
degree, be entrusted to the inhabitants at large. 
These, at least persons of a certain station, may well, 
ID rotation, perform the duties of constable and other 
policemen. The officers should be appointed by the 
government, and paid; the men should be the respect- 
able inhabitants serving under these officers in 
rotation. That there can be no kind of difficulty in 
this arrangement has been fully proved by the National 
Guards of France. Every man of a certain age, be 
his rank or station what it may, and only excepting 
niunisters of State, judges, and clergymen, is bound to 
take his turn and stand sentinel one, or it may be two 
days in the year; nor can he serve by a substitute. 
If drawn for the army by the conscription, he may 
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hire a substitute; bnt in the National Gtiard he most 
take his tarn. Suppose, thai, a town of twestj' 
thousand inhabitants, of whom there may be two 
thonsand men in circumstances that rendar them tmst- 
worthj, as householders, tradesmen, artisans. Ilfifceea 
under two paid officers will suffice to do the poHee 
duty; and this amounts to conmderably less dian three 
days' service in a year. It may, however, be donbted 
if substitutes should not be attowed, and this would 
remove every difficulty. 

3. The pay of the police officers shonid be levied 
upon the district in which they serve. It may be 
doubted whether they should be subject to any local 
supervision of the inhabitmts as to thdr removal, or 
whether this should be left wholly in the hands of the 
executive government That the aj^intment shoidd 
rest wholly with the goifemmeat^ is a pontion which 
can admit of no doubt at alL A scene of aidless 
jobbing would be the eonsequeace ot pt^ndar appoint* 
menl If the filling mp vacandes be Idft to the 
government, there may be so material objection to the 
inhabitants of any district, as well as the government^ 
havmg a voice in their removaL 

Section IV. — Judicial System of Ancient States. 

We have by no means accurate accounts of the 
judicial systems in the states of antiquity. Of sone, 
indeed, as Carthage and Bcetia, ire have no know- 
ledge at all. No accounts have reached ns of th^ 
judicial system, and hardly any of their government in 
general. This only is known of Carthage, that all 
the magistrates were chosen by the people in their 
^neral assemblies, and that one consequence of the 
judicial and pohtical powers of the State being blended 
in the hands of the same functionaries, was the 
wurpation by the judges (Sufetes) of the supreme 
execnUve authority. Bat we know not much more 
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distinctly the judicial sjsfem of Sparta; and though 
respecting Athens our information, generally, is merer 
full,* yet many parts of its judicial polity are exceed* 
ingly obscure, for the reasons which have already been 
assigned. 

It appears that in none of the ancient Common^ 
wealths was there the least attempt made to keep 
their judicial office separate from the other powers of 
administration. In fact, the distribution of justice 
being one of the highest offices of the chief in early 
ages, and hardly inferior, in point of impcoiiance, and of 
the power it confers, to the other office of commanding 
the public force, we can easily understand how little 
likely the separation is to bare taken place until a 
very late period of society. 

The Spartan Constitution being framed upon an 
anstocratic model, easily admitted a senate whosei 
laembers held their places for life, and had the 
qualification of being sixty years of age when elected 
by the ecdeaicHr, or free native Spartans, of thirty 
years old. The senate was composed of twenty-eight 
members, and exerdsed exclusiTely criminal jurisdiction 
in all capital cases; but it was part of the Spartan law^ 
that though considerable delay must intervene between 
sentence and execution, to prevent irreparable error, 
an acquittal did not prevent a second trial on new evi- 
dence appearing against the accused. We are told of 
other magistrates, but we possess exceedingly imper-^ 
feet descriptions of their jurisdiction. Thus the Hot- 
mosynce are said to have exercised a censorial power, 
particularly touching the moral conduct of women, 
which, by one of the strange anomalies that composed 
the whole Spartan system, was one object of peculiar 
jealousy, at the same time that adultery was even 
enjoined by law in several cases. The laws never 
being, by another of their anomalies, reduced to- 
writing, it is supposed that the Homophylaces were 
depo^taries of legal knowledge, as well as guardians 
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of the law. Uliimately, five inquisitors, called Ephori^ 
were appointed by annual election ; they sat in judg- 
ment with the two kings on all civil causes, and had 
criminal jurisdiction as far as imposing fines for 
offences not capital, and they reviewed and punished 
all magistrates for oppression or malversation. For 
a great length of time these ephori exercised the 
supreme power, and conducted the government at 
their pleasure. 

Of the Athenian judicial system we have somewhat 
fuller information, though many points are left obscure, 
from the habit of the ancient writers, to assume that 
all their readers were acquainted with the established 
institutions of their several countries. In proportion, 
however, as we see more of their judicatures than of 
the Spartan, we find the great principle of separating 
the judicial from the political functions infringed more 
flagrantly, beside other deviations from the principles 
which were formerly laid down. In truth, the ad- 
ministration of justice, as well as all the other func- 
tions of the government, was vested in the hands of 
the people — dmost of the multitude. All the magis- 
trates were elected by the people in their Ecclesia, or 
General Assembly, composed of the whole males of 
twenty years old ; all except the Areopagus held their 
ofiices for a year: some of them were even chosen by 
lot; and, except the Areopagus, all the tribunals were 
composed of such numbers as necessarily made their 
proceedings tumultuous and irregular. 

Of the nine archons or chief magistrates of the 
republic, drawn from every rank indiscriminately, the 
law of Aristides having abrogated the Patrician 
election, which Solon eighty years before established 
by vesting the choice in the EupatridiB, six of these 
archons were called Thesmothstce, and formed one 
council or college of justice; the remaining three, or 
higher archons, forming another. The jurisdiction of 
these two colleges is not distinctly known, but that of 
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the ThesmoiketoR is supposed to have had cognizance 
of criminal matters, and matters of police. But each of 
the nine presided, assisted by two assessors {Paredri), 
in courts attended by persons whom the archon chose 
by lot, and who resembled our jurors. In four of 
the courts the numbers appear to have been more 
confined than in the rest, and these four were called 
JPalladii (or Epipalladii), which had cognizance of 
-wilful murder ; the Belphini, which had cognizance of 
unpremeditated manslaughter; the Uuphrethemi, which 
tried cases of homicide of banished persons ; and the 
Prytarei^ which tried cases of death occasioned by 
animals or inanimate objects; the Thdlattiei tried 
offences committed at sea^ and before the vessel 
anchored. The court of the chief archon took cogniz- 
ance of guardianship and family disputes; that of 
the Basileus Archon tried offences against religion, 
and other religious causes; the court of the Pohmarch 
Archon had cognizance of matters relating to aliens; 
the tribunal of the Eleua was for matters of correc- 
tional pohce, and bad cognizance of small thefts and 
offences committed in the night. They also carried 
the sentences of other tribunals into execution. 

Although the four courts which had jurisdiction of 
homicide in its various kinds were composed of a 
moderate number, only fifty-one being returned by 
the tribes to compose them under the presiding 
Thesmothete, it appears that all these might sit at 
once if only one such court met on any day. 

The senate was dt first composed of 400, afterwards 
of 500 members, chosen by lot from all the tribes, 
but subject to a scrutiny as to their qualification. 
However, as only an equal number of substitutes 
or supernumeraries, were returned, in case the 
others were found disqualified, we may conclude 
that almost all sate who were thus elected by 
Jblind chance. The jurisdiction of the body was con- 
fined to sending causes to be tried by other tribunals, 
and imposing fines not exceeding £15 sterUng. The 
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Areopagus was composed of a Yarying niunber^ some- 
times fifty, sometimes as many as eighty-one, and tlie 
members held their places for life. All archons who 
had well passed their accounts, and were firee firom 
Uame generally during their year of office, became 
members of this body, which was one of unsullied 
purity, and whose decisions gave great satis&ctiony 
probably by a comparison with those of the other 
courts. It was the genei*al Court of Appeal, but it 
could commit persons for trial before other courts. 
But for this court it is quite inconceiTable that the 
system could have held together for a month. 

The next in importance, the Heliasa or SeKasts, 
was an occasional tribunal for trying any great public 
cause, — any accused general or minister, or any great 
public question; indeed, most of the orations whieii 
remain to us on all public topics seem to have been 
deliyered before this court The number of its mem- 
bers varied with the interest excited by the ease in 
hand ; that is to say, there were more sitting as judges 
in this le^al mob, on those causes the nature of which 
rendered it expedient for the ends of justice to hare 
the fewest judges. We hear of 1,000, and even 1,200 
sitting on some trials ; never less than 500. The only 
quahficatioQ in these judges was their being thirty years 
of age, and they were chosen by lot. It would be 
exceedingly difficult for any one to devise a worse 
system of judicature than this. The Areopagus was 
the only court which did not, by its constitution^ sin 
ag^nst every prmciple that ought to r^ukte the 
provisions for administering justice. It was by no 
means a rare occurrence for the unruly multitude who 
composed the court of Heliasts, to refuse to hear a 
TOrson accused in his own defence. This, as is well 
known, happened to Demosthenes himself, when he 
was charged with corruption. 

The defects of the Athenian system of judicature, 
as lar as we are acquainted with its structure, thus 
appear to have been of the worst kind. Every one of 
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the principles laid down was violated, with the excep- 
tion of the third. A minute subdivision of judicial 
business appears to have been made, and the havings 
four courts to deride the different kinds of homicide is 
a lingular proof of this. But here the subdivision was 
plainly carried to excess. Nothing can well be eon- 
eeived more absurd than not allowing the same judges 
who tried murder to try also manslaughter, and to 
have a separate tribunal for trying homicides in the 
case of exiles. 

The judicial system at Borne was not quite so 
imperfect, but it had also very great defects; and 
the confusion of judicature with both legislation and 
administration was its prevailing vice. The magis- 
trates, armed with judicial authority, were originally 
the kings, who decided on all private, that is, all civfl 
causes, subject to appeal, and in capital, without 
appeal; their jurisdiction was by Servius transferred 
to judges named by the senate and king. Prcetors 
were soon after chosen, and inferior magistrates, 
Vho exercised a subordinate jurisdiction, as the 
Plebeian jEdiles, who had the care of certain poUce 
matters and petty offences; and the Cfurule .Mdiles, 
who had the greater police under their jurisdiction. 
It was one radical vice in the appointment of these 
magistrates, that it was vested in popular bodies — the 
tribes or plebeians, who voted per capita, choosing 
the inferior ones, and the comitia choosing the 
prsetor; and these, if they voted on elections as 
upon measures, were better qualified to choose 
judicial functionaries than the tribes, because their 
voice was given by centuries, and not per capita, 
beside that they were the wealthy portion of the 
community; for the four poorer classes of centuries 
never were called on to vote unless there was a division 
among those of the first or wealthy class — an event of 
very rare occurrence. The next great vice of this 
system was the annual change of the magistrate. A 
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third was their political fanetions being mixed with 
their judicial character. Thus, in the consul's absence 
the prsdtor was the regent, custos urlia. Lastly, 
instead of haying any fixed and known law to guide 
them, the pra&tor and the cunde sedile, on entering into 
their seyeral offices, published each an edict stating the 
principles by which they should be guided — the one 
m his equitable, the other in his police jurisdiction; and 
though it is probable that these edicts, when they went 
beyond the translatitiaus matter, as it was termed, or 
the rules taken from former edicts, chiefly embodied 
known rules of common or unwritten law; yet it is 
certain that each magistrate might, in succession, lay 
down new rules, and that the whole taken together 
would in time .form the body of the prstorian 
and sedilian law — the two great branches of the 
Roman jurisprudence. There was no written law 
kdeed at all in Bome before the beginning of the 
fourth century after its foundation, when a mesi^re 
collection was made in ten, afterwards extended to 
twelye tables, partly of the old Boman laws, partly of 
laws borrowed from Greece. 

Trials for treason, and other offences against the 
State, were conducted by the centuries; cases only 
punishable by fine were tried by the tribes. A system; 
of appeal onginally existed, which gaye the popular 
bodies jurisdiction in the last resort. Thus, when the 
consul ordered any patrician to be put to death for a 
flagrant offence, an appeal lay to the Camiiia OuricOoi 
or patrician body assembled in curicR. When a pleb^si 
was so condemned he could appeal to the tribes.. The 
same appeal was giyen from the sentence of the eriminai 
judges belonging to each of the two greats tribes. * 

In one respect the Boman jurisdiction resembled the 
Athenian. The magistrate presided in the tribunal,' 
and caused the sentences to be promulgated and exe*^ 
cuted ; but the judgment was giyen by judices or jorcrs^ 
who tried the fisu^ts of the case. These wero diMeii 
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yearly at different times, and in different ways. Till 
A. u.c. 620, they were taken from the senate; afterwards 
300 were selected from the senate, and as many from 
the equestrian order. Then the plebeians returned a 
certain number from each tribe. Sylla restored the 
nomination to the senate, and it was the most important 
of his aristocratic reforms. After his time, when his 
laws {Leges Comelim) were partially neglected, the 
equestrian order and plebeian paymasters {Tribuni 
j^arii) returned the judges. Finally, Julius CsBsar 
Tested tiieir nomination in the senate and equestrian 
body, the praetors choosing 450 yearly from those two 
orders. Sometimes the judices (or jurors), to try a 
particular cause, were chosen from this list by lot; 
sometimes one party ncmed 100, and of this 100 the 
other party chose 50. 

Beside the judices, each tribe chose a certain num- 
ber of men, supposed to be knowing in the law ; ^nd 
these CenteMirii Legalea (105 in number) were con- 
sulted by the prsBtor on doubtful points, as the jurors 
were on matters of fact. If neither law nor fact was 
doubtful, he decided for himself. But clumsy and 
anomalous as this system was in other respects, it had 
an imperfection of a worse kind still. Justice in all 
important cases might be said to be administered by 
retrospective laws, made for the occasion, and in the 
heat of the moment enacted for the cause about to be 
tried. As almost all the measures of the goyernment 
were grounded upon special laws or decrees of the 
kfiislature, even to the conferring or taking away a 
military command; so in like manner all great causes 
were tried by virtue of a special law or decree, framed 
for the occasion, and prescribing oftentimes the special 
mode in which the judicature should be constituted to 
tnr it* We have a singular example of this in the case 
of Milo, to try whom Pompey had a law passed direct* 
isg 400 ju<^es to be selected from the senate, the 
^fuiiee and the JSrariif who should hear the cause, and 
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then be reduced to fifty-one, by ohaUmges of the two 
parties. This law furtber named a judge to pre8ide» 
without holding any other office, and directed the 
evidence to be taken for three days; and two hours to 
be then given to the prosecator, and three to the 
accused, for preparation. After the year A..u.a 604^ 
these special laws were not so constantly reverted to; 
previously everything had been done in this way; and 
even when tribunals came to be more regularly estab- 
lished, the interference of special laws was of very 
frequent occurrence: in other words, the bodies in 
whom the government was vested, when influenced 1^ 
personal or by factious passions, made the law by whicb, 
as far as regarded the constitution of the tribunal, the 
cause was to be tried and adjudicated. 

Sbctiok V. — Judicial System of Modem Times. 

. Under the Feudal System which prevailed in Westcflpn 
Europe, and out <tf which its present monarchies arosi^, 
the administratbn of justice was more imperfeetW 
provided for than in any other oonntry or times 
making the least pretence to civilization. The State 
only regarded those crimes as deserving of its cognn^ 
ance, for their repression, which immeSately affected 
Ae public service. Treason or rebellion was punislied 
with deaili; so was cowar<&oe. Amoi^ the Gernuub 
the traitor was hanged, the coward drowned. AH 
other specks were mAde the subject of pecuniary com- 
pensation, according to a scale fixed by the lanr. 
Thus, murder was redeemed by payment of a sum 
according to the rank of the person killed. This sum 
was called the weregild of the murdered individixal. 
In England it was about £300 for a noble, and £W 
^ for a ser£ In France its amount was not material^' 
different. The great majority of crimes were thus 
regarded as matters of private concernment, vrith whidi 
the iqured parties alone had to do. When a more 
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ntiimal and less barbarous system was instituted, and 
offences iviere punished with greater and more appro- 
priate severity, tiie distinction of ranks was stiU pre- 
serred «s far as regarded the offenders. 

The trial of nobles proceeded differently from that 
of common persons. In some countries, as France, 
they eoiJd only be tried by the ordeal, that is, by the 
chance of their accusers being able to stand the fire 
or the water proof; and generally the clergy were 
exCTQpt from capital punishment, being handed over 
to the jurisdiction of their ecclesiastical superiors, who 
Tisited their offences with tenderness, out of regard for 
their order. 

The courts in which feudal justice was adminis- 
tered, were presided over by the feudal chiefs, but 
were composed of his vassals, who exercisied the juris- 
diction with him. Each barony had two oourts for 
the trial of civil causes, — ^the Court Baron at which 
ibe freeholders attended, and the Copyhold Court of 
the customary tenants. There was a third court, the 
Court-Leet, for criminal and police cases, and all the 
inhabitants attended it 

In process of time, and very early in the system, a 
analler number of the attendants upon these courts 
leavne to exercise with the chief its judicial powers, and 
.tjbese were the jurors, which in England alone con- 
tinued to have their share of the jurisdiction. All 
feudal chiefs, in whatever way the^ exercised it, had 
exktire judicisd power, even the right of ordering 
capital punishment. In some countries, as, Scotland, 
this privilege remained till a very modem period of 
floeiety. In all countries, however, courts of high and 
general jurisdiction were established b}r the sovereign 
for ihe superintendence of the baronial judicatures, 
and these gradually ceased to hold any but an inferior 
jurisdiction* In England the .courts of Westminster 
jSaU were erected by William the Conqueror, in the 
latter part of the eleventh century; and Henry II., a 
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hundred years after, established the circuits, nito which 
the kingdom is still divided, — ^the judges going round 
these, at first occasionally, afterwards twice a-year, ta 
try all civil and criminal causes. In 1327, EJdward III. 
established the Justices of Peace, to maintain the police 
and to try misdemeanours. The Parliament had 
originally a su{»*eme jurisdiction over all bierits except 
ecclesiastical, * which the prelates determined with 
appeal to Borne. It had, at first, an original juri^diti^ 
tion over all suits ; records remain of a writ of rights Itt 
Kent having been tried in the Saxon Wittenagemote. 
The appellate jurisdiction of parliament still continues ; 
it is exercised by one of its Houses; but in point of form 
is supposed to reside in the legislative body at large, 
of kmg, lords, and commons,-— the supreme power oT 
tbe State. • " 

In France the barons originally had supreme and 
iinQontroUed jurisdiction, but it was restrained in the 
beginmng of the twelfdi century by Louis-le-Gros^' 
appointment of Juges dea eocempts, somewhat on thie' 
plan of Charlemagne's Missi domiriei, and conferrin^^ 
upon them exclusive jurisdiction in causes that coii- 
cerned the Crown. Philip Augustus, towards the end 
of the century, enforced and extended this jurisdiction, 
so that the cos royauxy to be tried exdufeively by the 
hmllies whom he appointed, comprised treason, sedi-^ 
tion, .coining, Crown debts, together with the mo^ 
important civil rights of the subject. St. Louis, aboui^' 
the middle of the thirteenth century, abolished ti4il 
by ordeal within his own domain, and thus led to it§' 
general disuse. He also promoted the appointment of 
lawyers as lieutenants of the baillies, when these w^rie 
not professional men; and about the end of that eentui^y , 
Philip the Fair had rendered it necessary for all thd ^ 
courts to have professional asfflstance^ — ^the greatei^lf 
improvement, perhaps, which the administrtttlon of 
justice ever received, and the change most fetifi to' - 
baronial power. Still the barons retained 'tBeSi^^" 
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jiidimi ]Aght8. They had the administration of justice ' 
iaa their hands, with the exception of cases of treason, 
rape, perjury, coining, and one or two other offences 
(cos royaux), and in civil suits, except questions 
of tithe, feudal causes, and matters relating to 
^ardianship. But they were bound to exercise this 
jurisdiction by qualified judges, whom they appointed. 
Thaete took the oaths to them, as the lords, who could 
dispsu^ them unless they had purchased their places, 
and then compensation must be made. The law 
required that with the lord's judge in all criminal cases 
two graduates should sit, or one if the lord had two 
judges. No criminal sentence, however, could bo 
executed without confirmation by the parliament ; and 
to the king's judges an appeal lay in all civil suits. 
Such was the high or haute justice ; some lands had 
only the middle, moyenne, and this, except in some 
p^'^^vinces of the Monarchy, did not extend to capital 
cases ; some had only the basse jusUee, which was 
confined to disputes about rent and personal actions of 
snaall amount, and in criminal matters was only of a 
police kind. Originally, the vassals assisted as members 
of the Baron's Court; and the baillies, when established 
to control the baronial jurisdiction, by trying the ca^ 
royauXy and before their functions were delegated to 
la)vyers, pronounced the law according to the report 
made by the old inhabitants — the prud hommes-^t 
tl^e community- in each district — the baron, in like 
iqanner, taking theeustom of the barony from his peers 
and vassals. 

The parliaments only by degrees became the 
supreme judicatures of the different provinces; and 
then they were chiefly composed of lawyers. 
Presid^its were first appointed in 1344. Their 
number varied from that period to 1643. Finally 
there . waa- for the parliament of Paris one first 
pi^^ident and nine puisne ones, oaMed Presidents df 
nrntUr, who poreaided over the different chambers 



346 TBB BRIKiaH cosffsaxjisow, 



that transacted the business. But there were al^o 
many councillors or inferior judges-^nd eyen ecclesi- 
astical peers, and several lay peers also, belonged to 
the body. 

The judges of all kinds originally receired fees from 
ihe parties, beside the regular emoluments of their 
{daces. Various regulations were at different times 
made to restrain this practice, because it led directly 
to the grievous abuses of judicial bribery. It was only 
discontinued at a yery late period; and the bad 
practice of the parties privately and separately 
waiting upon their ju(^, to solicit him, is not 
abolished even at this day. But the sale of judicial 
places of all kinds, except those of the first president 
of the parliaments, was universal in France. This 
arose from the tendency of the feudal system to make 
all offices private property, and hereditary, like the 
land, with which they were closely connected, ^t 
Louis prohibited the sale of judicial places, but his 
successors permitted it. Succeeding princes ma43 
regulations to prevent the practice; but the habit was 
too inveterate, and the sale continued. At one time^ hi 
Henry IIL's reign, an oath was appointed to be taken 
by every person promoted, ^t he had not purchased 
his predecessor's resignation. But it was abolished in 
Henry IV/s reign, 1695, experience having showj^, 
that like other tests it only excluded honest men from 
the nrarket. A subsequent ordinance (of Blois) 
required all judges to possess obtain specified qualifi- 
cations of age, standing at the bar, and abilil^. It 
was further ordered that no judge should be engaged 
m trade, or in farming any of the revenues, and tlv^t 
more than one of a family should not sit in the same 
court. After the Revocation of the Edict of Nantes, 
in 1685, the being a Boman Catholic was also 
required. Subject to these restrictions, the sale of 
judidal places continued down to the Revolution, 1789, 
excepting those of first president and attorn^y-gencial 
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{Procfireur du rot). They were always inheritable, 
or might be sold on the death of the posaessKH*, when 
possibly his representative did not possess the qualifi- 
cation req aired by law. They could be entailed, 
mortgaged, seized by creditors. They were subject, 
like other real estate, to the dower of the widow and 
the rights of children. Whoever purchased or inherited 
must undergo the necessary examination, to prove him 
qualified by law for holding the place he had bought. 
The judicial places in the provinces did not become 
folly recognized as private property till a scMnewhat 
later period, most of them not till 1673. A more 
entirely vicious system could not be devised by the 
art of man, or a system more likely to frustrate the 
^hole ends of judicature. 

It is needless to go into detail respecting the 
judicial establishments of the other feudal kingdoms. 
xfaey present the same features generally, uiough 
some exhibit the defects of the system m a more 
ranarkable maimer than others. In ncme w^re the 
principles above laid down more flagrantly violated 
than in the Sicilian monarchy. Under the count, or 
hereditary governor of the province, there were 
&€Utaldi over each district, whether town or village, 
and under the Gustaldo was the Sculdaaeo, who had 
jurisdiction over a hamlet or a single castle. An 
appeal lay from the sculdasco to the gastaldo, and 
-from him to the count. These officers hsul political as 
wdl as judicial functioius: they collected the revenue, 
and were at first employed in military commands. 

About the middle of the twelfth century Roger 
made the baronial jurisdiction subordinate to judges 
appointed by the Crown, giving an appeal from both the 
liarons and the ecclesiastical courts to the chamberlain 
and justiciary {Oamerorio and Ghustiziero), the latter 
•being the officer of highest rank under the count. The 
same prince raised the importance of the judicial body 
as a counterpoise to the barons, with whom he main- 
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tained a constant and effectual conflict; tltos he con- 
ferred knighthood on all magistrates. His successor, 
William I. (The Bad), introduced most important 
reforms of the judicial system. He established the 
magna curia in 1162, givmg it jurisdiction oyer both 
Sicily and Kaples; prohibited all judges from exercis- 
ing their office by deputy; forbade all bribes for 
refusing or exercising the process of the court ; and 
abolished the sale of judicial places. Frederick I., the 
great legislator of the monarchy, confirmed William's 
reforms ; he finally abolished private or baronial juris- 
diction, and put an end to trial by ordeal and wager of 
battle. The Constitutions, a code borrowed from the 
Lombard, but also containing a portion of the civil law, 
was his work. Peter de la Vigne, his chancellor, was 
tiie chief counsellor in these important measures. 

The Spanish tyranny of five centuries restored many 
of the abuses which the Norman and Suabian princes 
had abolished ; and even the judicial power of the 
barons was in the fifteenth century restored by Alphonso 
the Wise, as a bribe for their supporting the succession 
of his l^istard son. He also introouced from the 
customs of Valencia, a high court, called the Council of 
Santa Maria, which had supreme jurisdiction in all 
feudal causes, and all matters touching the election of 
magistrates and the rights of nobility. Originally the 
king presided in this high court, but afterwards he 
delegated this office to a president. He divided the 
kingdom into twelve judicial circles (guistizierati), 
a court, or udienza, being appointed for each. All 
judges were removable at the pleasure of the Crown; 
and they only occasionally sat in public. These courts, 
too, united administrative with their judicial powers:" 
tibey were the councils of government for the districts.^ 
R'om all the courts, except the Council of Santa, 
Mana, an appeal lay to the vicaria, a new form of tlrt': 
J»«?na curia, established by William I. It hald Tariou* ' 
branches or ruote: three judges sitting in the ciVil, fouf* 
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in the criminal branches, with a councillor to preside 
in each. From the time of Alphonso, in the fifteenth 
century, a practice grew up pregnant with the grossest 
abuse, — that of haying extraordinary or special judges, 
called delegates, sent by the goYemment to administer 
justice in particular districts, even on particular estates, 
and sometimes also sent to try particular causes, and 
commissioned to proceed, not according to the law, but 
to instructions specially given by the sovereign, to 
whom alone an appeal lay from their decisions. It is 
difficult to conceive any mischief more grievous than this, 
which seems to set all principle at defiance, and may 
fairly be said to have had no example and no follower. 
It is truly worthy of the poUcy of the Spanish mon-^ 
archy — ^the most barbarous and cruel scheme of polity' 
that ever afflicted humanity in any age I The remains 
of it continued down to comparatively modern times, 
although the practice of sending delegates was confined 
to criminal cases of great delinquency, or to the execu^ 
tion of decrees subject to no dispute. 

Another barbarism pecuhar to this monarchy, and 
introduced by the vice-regal tyranny, was the 
exemption of the capital from the course of the 
common law. Not only had it the vicaria, or court of 
merely appellate jurisdiction to all the provinces, for 
its ordinary court of justice in the first instance; 
but it had a law peculiar to itself in. the matters of 
torture, confiscation, and imprisonment; and this 
continued down to the French invasion, 1805. All 
nobles, too, who happened to be born at Naples, 
wherever they might reside, and wherever their 
property might be situated, had the privilege of being 
tried, if prosecuted for any offence^ not by their 
provincial courts, but by the vicaria at Naples. 

It is little to be wondered at that writers of the 
highest authority should have painted the system of 
justice thus administered in colours as black as could 
be employed in drawing the portraiture of 
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EaBiern despotisms. Filai^m» writing a few yearn 
before the French Beyolution, describes the judges of 
the thousand fiefe into which the kingdom was <&Yided» 
as named b^ the lords from ;f ear to year, and givii^ a 
bond to resign sooner -if required; as paid lower wages 
than many menial serrants; as in ecmstant league 
with the lord to condemn for the purpose of extortu^ 
money which they shared with him. An sqppeal to 
the ProTinctal Court little mended the matter. That 
tribunal was composed of three nominees of the Crowi^ 
r^aioyable at pleasure, and so wretchedly paid tibat 
Illangieri declares they could not subsist without 
corruption. Nay, the pillage of the judges is not the 
only eyil of which he complains. They inquired into 
the facts of each case by agents who purchased their 
places, and haying no fixed emoluments, lived by 
plundering the 8uit<M*s. Their first st^ was casting 
mto prison all whom they chose to suspect, o&en the 
witnesses as well as suppcoed parties, and th^i making 
them pay for their release. The proceeding generally 
ended in fixing the charge on some one too poor to 
pay for his escape. 

When we hear the injustice of the French inyafflon 
<»mplained oflF, and with good ground, let us not foi^t 
the atrocities of the system whi<A it attacked and 
swept away. The proud, cruel, ignorant, and un- 
pnncipled Spaniard had been there before, and 
wherever his iron foot trod, all public happiness was 
mstantly des^oyed. 

Section Ti..~Existing System in Great Britain. 

Tie judicial system established in England has been 
m slow growth, although the two most remarkable 
peculiarities which distingnish it have existed time out 
fh^'\ ^^ ^^ ^™^* ^'•a^e them to their origin,— 
Wi • .*5^ ^^""^^ *»^ ^^^ division of equitable and 
^egal jurisdiction. It is, taken on the whole, by far 
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tlie most commeDdable system of whkh we have any 
knowledge; it has fewer great imperfections; and it is 
more correctly framed upon the principles formerly 
explained, tbsm any other, in any age or country. 

1. The fundamental principle of criminal jurisdic-* 
tion is, that no person can be punished for any offence, 
cam suffer any penalty either in his person or in his 
property, without the judgment of twelve men indif* 
ferently chosen, and of a station near his own. Modem 
Acts of ^rliament have introduced one exception ta 
this rule, by giring to magistrates the power of sum* 
mary oonyiction, and allowing them to im})08e a fine 
on the party so convicted, or even in certain cases ta 
inflict a short imprisonment Another exception is in 
eases of misdemeanour, which may, at the option either 
of the prosecutor or the defendant, be tried by a 
spedal jury — that is, by persons of a superior rank ; 
consequently some offenders are thus tried by persona 
not near their own dass in society. The power of 
courts to commit for contempt, looks like a third 
exception; and certainly it would be so unless it were 
confined to cases of contempt operating to obstruct the 
poceedittgs of the court. Such contempts must at 
once be punished^ and the obstruction removed, in order 
tiiat justice may be administered. If libel, or other 
merely constructive, and not actual obstructions, be 
punished by the court, not only will jury trial be 
withheld from an ordinary offence, but a risk of ii^ 
justice will be incurred by leaving the parties injured 
to be judges in their own cause. The same is true of 
contempts, termed breaches of privilege, against either 
House of Parliament. If the power be assumed (as it 
is) of declaring by a vote of dther House, any act to 
be a breadi ci its privil^es, and punishing the party 
oommitting it without a prosecution, when this ad; 
amounts not to an actual obstruction, a door is opened 
for the greatest injustice and oppression; and trial by 
jury is tak^ away in all such cases. 
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The Commons have assumed to themselres the right 
of pronouncing what their privileges are, and what 
amounts to a breach of them. They do not give the 
community any notice beforehand of their law, but 
declare, that is, make it on each case as it arises. 
Hence men are retrospectively pronounced to have 
violated a law first promulgated after th^ act of 
alleged infraction had been committed. The House 
then punishes summarily by imprisonment; but the 
authority can only endure till the end of the session. 
Hence, when this most clumsy remedy comes to be 
applied on the eve of a prorogation, or a dissolution, 
the greatest offenders are sure of impunity. The 
House has then no means of vindicating its authority 
but an address to the Crown, praying it not to pro- 
rogue or dissolve, consequently any agent or minister 
of the Crown is sure to escape; and yet the main 
ground of the House's privileges has always been said 
to be their necessity as safeguards to the people's 
representatives against the encroachments of arbitrary 
power. — ^The Lords have assumed all the same powers 
of punishment, and something more; for they fine as 
well as imprison, and they imprison for a time certun. 
This, then, is strictly, and it is in form, as well as in 
substance, a penal proceeding — ^a trial, conriction, and 
sentence for an offence, not a remedy to remove 
obstructions. The Commons have some colour for 
contending that they punish to abate an obstruction; 
that imprisoning durin? their session secures them 
against a repetition of uie offence. The Lotds cannot 

Eretend that sentencing an offender to pay a fine, or 
e imprisoned a certain time, is anything akin to such 
a protection of their pririleges. They must allow that 
It is an exercise of criminal jurisdiction, and that the 
prosecutor, the party aggrieved by the offence, is the 
judge in his own cause. 

In civil cases all questions of fiict must be detw- 
mnea by a jury trial, unless where the matter belongs 
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to the jurisdiction of the Courts of Equity, or of 
Admiralty, or the Courts Consistorial. But all the 
questions relating to ciyil injury, or the title to pro- 
perty, or the claim to enjoy disputed franchises, 
cannot be tried by jury. The Courts of Common Law 
only decide subordinate matters upon affidavit. The 
main body of the cases before them must always be 
disposed of by a jury. The Crown, too, has the 
power of creating new courts to proceed by jury 
trial ; but the legislature alone can establish a Court 
of Equity, or any other tribunal which proceeds 
wthout jury. 

2. The s^aration of Law and Equity is the other 
great peculiarity of English jurisprudence. Originally it 
probably was devised in order to mitigate the rigour of 
the positive law ; but the discretion thus vestedin Courts 
of Equity has for many ages been exercised according 
to rules as technical as those of the unwritten juris- 
prudence which guides the common law courts. It is a 
more correct description of the Courts of Equity to say 
that they deal with questions of law different from those 
which the Courts of Common Law deal with. The 
King's Bench cannot try a real action ; the Common 
Pleas cannot try a question of corporate right. But 
it would be absurd to say that these two courts pro- 
ceeded upon different systems of law; although the 
branches of the law which they administer are essen- 
tially different, they are both courts of common law 
alike. So a court of equity can compel the execution 
of contracts and can give no damages for their breach, 
while the courts of common law award these damages, 
bat cannot compel the execution. This equity jurisdic- 
tion is said to arise from the courts acting on the con- 
science of the party ; but it is difficult to see how a man 
can conscientiously refuse reparation in damages for an 
injury which he has committed, be it of any kind what^ 
evBr; and on the other hand, as much of the purpose 
£oT which courts of common law award damages is 

2a 
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to induce the party rather to perform hiB contract 
than pay for the breach of it. There seems little 
ground for excluding those courts from the simple 
course of at once ordering the performance. The 
payment of money, again, although it be the doing 
of an act, and may be, indeed in most cases is, 
the performance of a contract, is ordered by the 
court of law, and generally a court of equity has 
no jurisdiction in a mere money question ; so tlntt the 
division of the two jurisdictions proceeds on no very 
distinct or logical grounds. In like manner, when a 
man has contracted to sell an estate, the law giving 
only damages for his refusal to perform, equity alone 
can compel him to fully convey. Thus, a persoa has 
a complete equitable title who has no legal title at all, 
and whose ezistence could not be mentioned in a 
court of law as an owner. So, where a trust is con- 
stituted in any one's behalf, equity regards him as the 
owner, and compels the nominal owner, the trustee, to 
do right to him, which trustee is the only person in 
whom a court of law will recognize any ownership at 
all. In all these cases, and others of a like kin(t as 
questions of guardianship and of lunacy, there seems 
no ground for the distinction between the proceedings 
oi the two courts. But it is said that in equity the 
party may be examined on his oath, which at law he 
cannot be, at least compulsorily. Some doubt exists 
whether a person may call his adversary into court 
and examine him should he consent. But an alt^ation 
in the rules of evidence has lately opened the door for 
this compulsory examination of the party; and though 
it might always have been so arranged as that l£e 
power of examination should be mutiml, and that the 
party instituting the proceeding be exposed to his 
adversary's examination, which in equity he now only 
is by means of a cross suit. 

There is, however, a class of cases which are very 
conveniently confided to a separate court — namely. 
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disputes on matters of account, suits of creditors to 
administer an insolvent or an embarrassed estate, 
suits to administer the personal estate of deceased 
persons among legatees or relations, and the adminis- 
tration of estates of which the owners are incapacitated 
by law, as infants and lunatics. That all the courts 
could equally undertake such suits is held by some ; 
but the sounder opinion appears to be in favour of the 
equity division; and the difficulty of trying an account 
before a jury is easily proved from the almost inevit- 
able fate of such cases to become the subject of 
arbitration, after all the expense of bringing them to 
trial has been incurred. There is an action of account 
known to the common law; but it is rarely resorted to 
now, in consequence of the greater facilities afforded 
by an equity suit. The appointment of official 
arbitrators would, under judiciously contrived regula- 
tions, satisfactorily dispose of much that equity now 
almost exclusively deals with. 

One of the greatest defects of equity courts in 
dealing with questions of fact — b, far greater defect 
than courts of common law have in dealing with 
rights — arises from their having no adequate means 
of examining witnesses. Interrogatories are adminis- 
tered prepared beforehand, and in the mass, without 
the possibility of knowing, when one question is 
framed, what was the answer to the others. There is, 
in like manner, no possibility of cross-examination 
or of re-examination. The adherence to this bad 
course, when so much better a proceeding might be 
had by examining the witnesses viva voce, before an 
officer of the court, and his reporting their evidence, is 
astonishing. This course had long been adopted in 
Scotland, and with the best results, before jury trial 
was extended to that part of the island.* The 

* The only defect which this practice left, bat a very serious one, 
was that the judges -who had to decide the cause did not see and hear the 
idtnesses give their testimony. 
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argament usually urged against its introduction into 
English equity practice is, the chance of parties 
shaping their case, and forming and marshalling their 
eyidence differently and fraudulently if, before their 
case was closed, they knew the adverse eyidence. 
But not to mention that this risk might be obviated 
in a great degree by regulations as to time, it is clear 
that no kind of frauds could be practised to w^ioh 
courts of common law are not dady exposed, p^*t^ 
by the. knowledge of the cases on both sides gathered 
from the pleadings, and partly when a trial lasta more 
than one day, or the whole of a long day, the witnesses 
being in the neighbourhood. 

The mode of examination in the Ecclesiastical and 
AdmirsJty Courts holds a middle place between the 
Scotch and the equity practice. The examiner, an 
officer of the court, takes the allegation, the libels or 
the interrogatories, first to examine upon each matter 
as stated in these documents, but then as his text on 
which he himself examines, putting whatever questikws 
he conceives may tend to obtain the informaitieB 
sought by the statements. In Chancery the examiB^ 
can only put the questions set down in the terms 
written, and take the answers. 

The great evil, however, of written evidence is still 
to tell, and it applies to the Scotch and consistorial 
procedure as well as the equity, — ^the judge who is to 
weigh and decide upon the testimony sees none of the 
witnesses. This was so strongly felt in Scotland that 
their mode of examination was abandoned and ^ry 
trial introduced. All these objections are so strongly 
felt in the English equity proceedings, that resort is 
had to the courts of law which proceed by viVa nw» 
examination; and the decision of a jury is called in^ t^ 
the great increase of expense to all parties, beeawe 
new advocates, as well as a new court must be intro- 
duced into the proceedings; and the better method -by 
the jury trial takes place frequently after the woirse 
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nifethod by the Chancery examination upon interroga- 
tory has been gone through. 

It is one of the many evil consequences of this 
double system of judicature^ that the judges and the 
lawyers are imperfectly acquainted with the learning 
g( their art. The bounds which divide equity from 
law are so shadowy in many cases, and the principle 
6f the decisioft so arbitrary, that to know the whole 
dif any subject, any branch of our jurisprudence, a 
ma^ should be acquainted with both equity and law^ 
Bot the distribution prevents this. Thus, to take 
«n example of daily occurrence, the rules of law and 
equity are the same as to evidence; yet equity 
practitioners, having no experience of jury trial, wliich 
alone can give a complete knowledge of those rules, 
are notoriously deficient of information on the subject, 
and they do not well deal with the evidence after it is 
Stained. 

' The great principle of the judge's independence is 
well observed in the English system — ^ali the judges 
<^x(^pt the Chancellor hold their offices for life, only 
!^eti[|ovable by a joint address of the two Houses of 
l^tliament, to which the sovereign must assent, — con- 
sequently only removable by an act of the whole 
legislature; and there is no instance of this ever having 
been done. An Irish judge was once found to have 
been the author of a libel, for which the publisher had 
been convicted. He resigned his place. Another Irish 
j«dge was subjected to a long inquiry in the House 
t>f Lords ; it appeared to be gomg against him, and he 
too retired voluntarily. The instances which have 
t)C(Sttrred of puisne judges being promoted have been 
few. They have not exceeded five during the last cen- 
tury. Inconsiderable, however, as this number is, we 
must confess it to be too great, and no promotion what- 
ever should be possible. The hopes of it, the struggle 
for it, the chagrin at not receiving it, all interfere 
with the perfect calmness, the entire abstraction from 
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court intrigue, the complete independence of all party 
connection, the exclusive devotion to judicial duties, 
which ought to characterize the great functionaries of 
justice — tiie oracles of the law. 

In a very great degree, too, the other and cognate 
principle of separating judicial from legislative and 
from administrative functions, is observed by the Eng- 
lish system. The fifteen common law judges, and three 
of the five equity judges, as well as the judge of the 
Admiralty, are by law excluded from seats in the House 
of Commons, as are also the Masters in Chancery. 
None of these, except the chief-justices, are ever called 
to the House of Lords, although they are all capable 
of seats there excepting the Masters in Chancery. 
Lord Stowell, when Admiralty Judge, sat in the House 
of Lords. But the three chiefs of the common law 
courts, and the two chiefs of the Court of Chancery, 
frequently sit in the House of Lords ; and one of the | 

latter, the Master of the RoUs, generally sits in the j 
House of Commons, when he is not a peer. The | 
judge of the Prerogative Court is also eUgible to serve 
in parliament, and has frequently been a member, , 
though there is no instance of his being a peer. There 
IS no doubt that the giving seats in the House of Lords 
to the three chief judges is a great departure from 
the principles which ought to govern the construction 
of the system; and it is much to be wished that it 
should be altered. This improvement, however, can 
only be effected when a better constitution shall be 



given to the Court of Appeal; for as long as the House 
pt Lords is a judicial body, the giving seats in it to 
judges seems not any great departure from this pro- 
vision of the judicial constitution— that is to say, it is 
an anomaly consistent with a greater anomaly— it is a 
oeparture from principle, rendered tolerable only by 
»«wg portion of, and connected with, another stiU 
8"^*J?r departure. 
This leads us to considw that great departure from 
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the important principle of keeping the legislatire and 
judicial functions quite separate. One branch of the 
legislature is the Supreme Court of Justice — civil as 
well as criminal. The House of Lords is the court of 
ultimate appeal in all questions of law whatever, pro- 
vided they are raised on any record, and in all questions 
of fact, and all questions of law whatever which arise 
in the courts of equity. So says the letter of the con- 
stitution : the highest judicial functions are combined 
with the highest legislative functions; and these are 
together vested in judges who succeed to their situa- 
tion by inheritance, with the exception of a small 
number of Irish peers, who are elected for life, and a 
smaller number of Scotch peers, who are elected each 
parliament. Every English peer, on attaining the age 
of twenty-one years, has as much voice on all these 
great questions as the Lord Chief-Justice of England, 
or the Lord High-Chancellor himself. Such is the 
theory of the constitution, and it may on any one 
occasion be made the practice. It was as nearly as 
possible so made on a late important political case; 
and on every case of this description — ^that is, on 
every case which makes the interference of the peers 
at large most to be deprecated — it is the most 
likely to happen. No gift of prophecy is required to 
fbretell that it would take place without any doubt, 
were a similar occasion to present itself before the 
effects produced by the late extraordinary and wholly 
unprecedented decision in the Irish case had been 
forgotten. 

In practice, however, all is quite different. The 
usage IS, and for above a century has been followed 
with a single exception, for all but the law lords to 
abstain from taking any part either in questions of 
appeal from Courts of Equity, or writs of error firom 
Courts of Law, or in cases of Peerage claims, which 
are regarded as questions of private right. Hence» 
only four or five of the Lords, and generally speaking 
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only one — ^the Ghanoellor, exeroise tbis high jurisifio* 
tion. These call to their assistance the judges wbcni 
they thinlc fit; but we kuow that they do not hold 
themselves bound by the opimons which these judges 
deliver. The appeiu, too, from the Lord Chancellory's 
decrees is heard by himself; and until very lately, be 
alone »tting regularly in the House of vAAA nti is 
speaker or president, all the appeals from hiasaiif ir«ra' 
disposed of by himself It is now a mere tkCfAdett^ 
that any other law lords form part of ihi& high 
Court of Appeal. For nine years the two chie^us- 
ticesy and tlie chief-baron, were not in the House. 
Lord Eldon sat alone as Chancellor; and it waft 
a mere accident that Lord Redesdale, having left 
the Great Seal in Lreland, was ever in the House of 
Lords. For five years he was not there — ^that is, from 
1801 to 1806; and as Lord EUenborongh never 
attended, and if he had, never would have interfered: 
on- any Chancery case, Lord Eldon, during all iJiese 
years, the most inexperienced of his long Chancellor^ 
ship, alone sat in judgment on the appeals from his 
own decrees. That they were few in number may to 
easily imagined. 

But it is not even necessary thai there should be a^ 
single law lord in the House. There must be a 
Speaker, but he may be a oommoner. I bar^- 
practised at the bar of the House of Lords when tbe^' 
chair was filled by Sir John Leach, then Master ^ 
the Rolls, and by Sir Charles Abott, the ChiefJusiic^ , 
of the King's Bench. There was not one law lor^l- 
present. The Speaker having no right to do mom : 
than put the question, having not so mudi as the right' 
to come into the House — ^for his seat is not in the 
House at all — ^whatever decision was pronounced in tbw : 
cause was given by any three lay pe^s who iihanoed' 
to have come in, whether they had heard a word d- 
the argument or not. Indeed, I myself once 8«t as- 
Speaker^ and heard an important case, before I liad 
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taken my seat as a peer. There was a difference of 
opinion between me and the onl j law lord present, and 
I had to adjourn the decision of the case until I took m j 
seat, and could argue the point. The decision was 
then giyen according to my opinion, in consequence of 
another law lord coming down to decide the question. 
When we consider that this high court may thus be 
ooikstituted, and in fact has often so been formed, and 
nboreall that the ordinary case is for the only judge 
who sits and adjudicates in it, to be a nominee of the 
Crown, removable at pleasure, and always a most active 

Jolitical partisan, sorely no more needs be said to show 
ow extremely rude this part of our system is, and 
how loudly it calls for improvement. But the liability 
of the system to be abused, the openness of' the door 
to party influence, the certain fact of that abuse exist- 
ing, the certain fact of that party influence entering — 
draiand our further observation. 

. . When the Prince of Wales was the real party to an 
appeal from Lord Eldon's decision in the Court of 
Chancery, in a case which interested his feelings as 
much as any case could do, — ^that is, the guardianship 
of Mary Seymour, — the peers attended, marshalled by 
their party ties and divisions. To the immortal honour 
of Lord Erskine, then Chancellor, no such bias was 
suffered to warp the judgment. Nevertheless he was 
the Chancellor, removable at pleasure by the king, 
wbo was known to live on the worst terms with the 
prinee, his son; and if His Majesty had taken as great 
sJ^ interest as he usually did to thwart his son, the 
pwrity of Lord Erskine's decision would have been 
unavoidably called in question. 

' Again, we have lately had an instance of a great 
party question raised by writ of error from Ireland. 
Aware of this, and while ignorant of there being any 
nice or difficult point at all in the case, we resolved to 
call m the judges, and submit the case to them as 
our 0urest protection from all suspicion of a party biaSw 



362 THB BBinSH CX)N8TITnnOV« 

We meant — ^we could mean nothing ebe in coming to 
this resolution; for if we only desired their aid, not to 
mention that we five had a very good right to walk 
alone in sach a case, after our long and varioos experi- 
ence hoth at the bar and on the bencL We gained no 
security against the suspicion of party bias if we only 
asked the judges questions for our own information, 
and refused to be guided, or indeed at all influenced 
by their answers. The protection which we sought 
consisted in our parting with the discretion, and follow- 
ing the opinion of the judges on the case. The judges 
attended; — ^A very large majority gave clear opinions 
one way; a very small minority gave more hesitating 
and doubting opinions the other way. Of the five law 
lords who alone interfered in the case, three gave 
judgment against, and two for the view taken by the 
great and undoubting majority of the judges. This 
majority and minority, three and two, by a mere 
accident of course, consisted of exactiy the peers not 
supporters of the government one way, and the sup- 
porters of the government the other. No doubt the 
decision was perfectly tree from all party bias; no 
doubt it was quite pure. Nevertheless, here was a con- 
sulting of the learned and impartial judges, and a 
decision agunst their clear and impartial opinion; and 
men have, however unjustiy, called in question the 
purity of the decision, from ignorance of the characters 
of those who gave it Now, justice — above all, justiee 
administered by the highest court, the supreme judi- 
catory of the realm, and most of all, administered in 
a case of a poUtical and a party kind — ought to be 
not only wholly pure, but wholly unsuspected. 

The extraordmary difficulty of gimg a good con- 
stitution to a supreme appeal court is admitted on all 
hands; and it is no reason against making the structure 
of it as perfect as possible. The present court is veiT 
wide indeed of any conformity to the principles fvhieti 
ought to regulate the construction of judicial tribunals; 
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and it may safely be affirmed that no substitution 
which is at all likely to be formed for it would be by 
many degrees equally defective. The evil conse- 
quences of removing its judicial functions from the 
House of Lords, are commonly given as the chief 
reason against any change. But surely it requires no 
argument to prove how little respect or weight can be 
claimed to that House for a merely nominal judi- 
cature, as it now is in the hands of its members 
at large. Nay, anything less consistent with the 
dignity of the House as a tribunal cannot well be 
conceived than the arrangement by which it tries 
causes. Three peers are a quorum, consequently 
two in rotation sit in the morning with the Chancellor, 
to secure a sufficient number for the transaction of 
judicial business ; the attendance of the law lords, when 
there happen to be any in the House, or in London, is 
of course merely accidental, and can never be reckoned 
on. There is a cause begun to-day before these two 
lay peers sitting with the Chancellor; it is adjourned 
till to-morrow, when other two attend; a third pair 
hear the end of the cause on the third day of the 
argument ; and a fourth pair, which has not heard one 
word on either side, attends to give judgment. Can 
anything be imagined worse than this arrangement, 
which has now lasted more than thirty years, and was 
instituted as an improvement for the' despatch of busi- 
ness? Can anything more strikingly demonstrate 
that the attendance of the peers in judging causes 
10 always dispensed with except as a mere form ? Or 
oan anything more clearly prove that the judicial 
functions of the House are merely nominal? But 
also, can anything more strikingly show that the 
present system is wholly inconsistent with all notion of 
the House's dignity being increased by its judicial 
character? It may safely be affirmed^ that in no 
oenntry was there ever exhibited a more undignified 
spectacle than the one which has just been described, 
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and vrhieh has constantly been seen in the Lords 
House of Parliament. 

When we consider the difficulties already stated of 
finding judges for a court of appeial, who shall at once 
be qualified, from constant practice, to discharge the 
duty, and be able, from leisure, to attend the sittings, 
we must at once come to the concluaon that a com- 
promise is necessary to avoid the opposite evils of too 
little practice and too many avocations. But to give 
weight to the decisions of such a court, their having 
once hdd, or still holding, high station in the profession 
of the law, is also a necessary qualification in most 
of the appeal judges. Regard being had to these 
considerations, let us try if something may not be 
devised to suit the exigency of the case, and to 
approach, if not to attain, such a solution as may 
agree with the general principles. A court of fifteen 
judges might be thus composed. Nine of these might 
be either retired judges or lawyers, well qualified, by 
their learning and their practice at the bar, to preside 
over an appeal court — ^men fitted to inspire respect 
for their admitted capacity and learning, and as 
regards the greater number of them, from their 
formerly having held high legal office. Of the 
remaining six, three should be judges actually on the 
bench, and daily in use to decide cases of all kinds, 
one being taken from each Common Law Court. The 
remaining three should be equity lawyers, and, if 
possible, one or more of them men who have already 
held,^ or^ who still hold, judicial stationi^ in the 
Consistorial Courts. The universal testimony borne 
to the excellent working of the Judicial Committee 
for Appeals in Colonial, Admiralty, and Consistorial 
causes, shows the expediency of retaining that 
appellate jurisdiction on its present footing, and alse 
of taking its construction as an example. 

Nothing can be more fit than that some of these 
judges should be peers, as long as it is deemed 
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necessary to have the Chancellor and one or two 
chief-justices in the House of Lords ; because, other- 
wise, the bench of the Appeal Court would not be 
accessible to those who had formerly been superior 
judges, and had peerages. But if this practice is 
aboUshed, as it ought to be, the reason ceases ; and 
if it is not, then whoever takes his seat on the appeal 
bench should be disqualified from exercising any of 
the functions of a peer. The judges of appeal must 
be rigorously excluded from aU connection with 
legislation, with administrative duties, with politics, 
with party. It is not easy to see any insuperable 
difficulty in forming a good appeal court on some such 
plan as that now roughly sketched. 

In any such change as we are now contemplating, 
there would be no occasion to strip the peers of their 
judicial functions altogether. Trials of impeachment 
ought to be left to them, and trials of their ovvn. 
members for felony. But the mode of proof on these 
trials should be materially altered. There is no one 
question which the peers at large are so unqualified 
well to try as a political oflfence — the guilt or inno- 
eence of a government or a minister. Their own 
members, too, would have better chance of justice if 
they were tried in another manner. The whole 
members of the House might be the body whence the 
jury should be taken, subject to challenge in each 
case, and the Speaker of the House or the Chief- 
Justice should preside. 

The judicial force of the English bench is abundant 
as regards the higher places. But there is a want of 
inferior functionaries to preside over the magistrates 
at sessions, and hold local courts, subject to appeal on 
points of law. This is an evil so much felt, and so 
generally admitted, that the attempt often made, and 
once nearly successful, will, in all probability, before 
xpany. more years elapse, be revived, and one of the 
greatest practical defects in the system be removed. 
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The defects in the English poliee system are still 
more serious than in the department of final judi- 
cature. The executive and judicial functions of the 
police magistrate ought to be kept entirely separate ; 
and the privileges of corporate towns ought to be 
swept away with a bold and unsparing hand. Nothing 
can be more repugnant to all principle than elective 
judges; and yet the municipal bodies, being them- 
selves elected, choose their judicial officers in some of 
the most important stations. It is enough to note 
London itself. So high judicial functionaries as the 
Becorder of London and the Common Sergeant are 
elected there, and the inferior magistrates are all 
elective. The Recorder is chosen by the aldermep» 
and the Common Sergeant by the Common Council, 
voting irresponsibly, because voting by ballot 
Nothing can bring a greater disgrace on the judicial 
system than this flagrant abuse. But each alderman 
chosen by the livery, of whom there are eight or 
nine thousand, is himself a magistrate; and henoe 
scenes often complained of, to the scandal of the whole 
community, are too frequentiy enacted before these 
inefficient and indiscreet courts of police. 

But the great defect of the poUce system is tiie 
want of a public prosecutor. Upon this subject 
enough has already been said ui explaining the 
general principles. 

With these exceptions, and subject to these obser- 
vations, the judicial system of England deserves the 
praises generally bestowed upon it, as departing less 
from sound principle than that of any other country 
in Europe. 

The judicial system of Ireland is substantially the 
same with the English. The Scotch differs widely, 
being in some respects better, in others worse. There 
is none of that separation of equity from law, on 
which we have remarked as a blot on our juris- 
prudence. The trial by jury, only of late introduced 
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in dvil causes, is not so well arranged, nor by anj- 
means so perfect as in England, where its universality 
has been long established. The not requiring 
unanimity in the jury's verdict, although on a 
enperficiai view of the subject it may seem better, 
is in practice found to produce hasty decisions, from 
the impatience of jurors to finish the trial; while in 
England the requiring unanimity has the effect of 
compelling the fullest consideration of each part of 
«very case. The number of judges is, perhaps, still 
too large in proportion to the judicial labour required, 
and the powers of the bar to furnish able judges ; 
but thirty years ago^ instead of thirteen, there were 
twenty ; and this diminution is a great improvement. 
The promotion of judges seldom takes place, now that 
the distinction of justiciary, session, and jury judges 
is done away. Formerly, it was a regular thing for a 
person (often of very slender qualifications) to be 
made a Lord of Session, or civil judge ; after some 
years to be promoted, and made also a Lord of 
Justiciary, addmg the criminal jurisdiction and salary 
to his former functions and emoluments; and after- 
wards to be also made a Jury Court Judge, with more 
duties and more pay. All this bad system of pro- 
motion is now happily at an end. — The judges are 
not, as in England, appointed by the Chancellor, in 
his capacity of Minister of Justice, but by the Home 
Secretary. This is a very great anomaly; it is 
contrary to all principle, and ought immediately to 
cease. No new law is required for the purpose ; it 
may be at once and for ever corrected in practice. 

The jurisdiction of the sheriffs of counties, as judges 
in ordinary within their districts, in most causes, is a 
very great advantage of the Scotch over the English 
system. He is generally a lawyer of suflicient skill 
and learning ; he practises, for the most part, at the 
bar of Edinburgh; and he is bound to reside four 
months yearly within his bailiwick. He has a deputy 
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(the sheriff-sabstitate)^ an inferior professional man, 
to act in his absence, and from whose decision an 
appeal to himself Ues. Thus Scotland has a system 
of local courts, which only wants a little improvement, 
especially as to the longer residence of the judge, to 
make it perfectly satisfactory. 

The criminal law of Scotland has at all times been 
greatly superior to that of England in its administra.- 
tion, though not in its structure. It is too severe ; 
and, as by the principle of Scotch jurisprudence, 
statutes, after a lapse of years, fall into desuetude, 
a code is more wanted there than in England, for 
the important purpose of fixing and declaring the law. 
But the institution of a pubhc prosecutor is a most 
inestimable benefit to the administration of this law, 
as we have already seen. It may be observed, too, 
that at all times the Scotch have allowed the counsel 
for prisoners to address the jury on the whole case, — 
a benefit which has only of late years been introduced 
into the English Courts. There lies no appeal, 
however, from the Scotch Criminal Court to the 
House of Lords ; and this is a manifest defect in the 
system. 

The French judicial system has received very 
great improvements since the Revolution. It still is 
defective, but the greatest of its old imperfections are 
now remedied. The first change, and the most 
imjportant, is the carrying into effect the plan, often 
before conceived, and at one time resolved upon, of 
reducing the whole laws of the monarchy into one 
system, and extending it over every part of the 
kingdom. The worst of the evils under the feudal 
regimen had long ceased. There' was no longer, as 
in the earliest times, a personal law ; that is, subjects 
of different races, living under different laws even, 
choosing the code they should be governed by. 
Nor was there the evil, which survived for many 
centuries, of the various customs being for the most 
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pxtt unwritten, so that the report of the neigh- 
bourhood {JSnquite de Tourbes) was resorted to as 
ofib^i as a question arose. This proceeding had been 
superseded by the judicial report {Actes de Notariete), 
introduced late in the seTcnteenth century ; and 
between the middle of the fifteenth, when the work 
was begun, 1453, and the beginning of the seventeenth, 
when It was completed, 1609, a full compilation of 
all the sixty general customs under which different 
districts lived had been made. But there were 
about three hundred particular customs, applicable 
to different towns and villages, and varying even in 
the same town, and these were still to be ascertained 
by Actes de Notoriete. Louis XI. had resolved to 
introduce a general law, prompted by the progress 
then making in the compilation first ordered by 
Charles YII. in 1453. But three centuries and a-half 
elapsed before this good work was executed ; and with 
it the almost equal benefit was conferred on France 
of a complete code or digest of all the laws. In 
compiling this great work, the Council of State, as 
we nave before seen, had the assistance of the civil 
code, begun by the government in 1793. But the 
penal code, and the code of procedure, as well as of 
commerce, were entirely new works, first undertaken 
by Napoleon, and absolutely necessary to perfect the 
digest. It has been the source of solid benefits to 
the country, and the subject of loud and just applause 
from all statesmen and all lawyers whose opinion is 
of most value. 

The abolition of feudal jurisdiction, and vesting in 
the executive government the appointment of all 
judges, is the next grand reform which France owes to 
the Bevolution. The more important of those places, 
all but the juges de paix, are held for life, or until 
6ome offence is committed, and the party convicted 
©fit. 

A due attention is paid to the police department, 
2b 
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and public prosecutors everywhere are ready to super- 
intend the institution and preparation of proceedings, 
and to see that the law is enforced. Though remov- 
able, the practice is not to displace them, unless on 
some very extraordinary occasion. On a mere ordi- 
nary change of ministry they are not changed. 

The number of judges is ample, and there are courts 
established everywhere, so as to prevent the smtor bemg 
harassed by the expense and delay of resorting to d^ 
tant tribunals. Justice may truly be said to be brought 
near to every man's door. But there is a general 
superintendence exercised over all the tribunals by 
an appeal on any matter of law, whether civil or 
criminal, to the great central court, the Cour de Oasson 
twriy first introduced under the republic, and now con- 
tinned with some improvements. Under the repubhc 
it consisted of about sixty members, of whom one fifth 
went out yearly, and the electoral assemblies chose 
the members, the executive government appcrinting a 
commissary with two deputies to represent them. 
There was then also a High CJourt of Justice, for the 
trial of great impeadmients. It consisted of five 
members of the Court of Cassation, and eight jurors 
taken from a list of eighty-four, chosen by the assem- 
blies of the departments. Even under Napoleon, the 
judges of cassation and juges de paix were not at 
first named by lum, or removed at his pleasure; only 
the president was his minister of justice. But in the 
progress of his usurpation, he assumed the appoint- 
ment of the whole court, exercising the power through 
the senate. That important tribunal now consbts of 
forty-eight counsellors or judges, all named by the 
Crown, and irremovable. There are three chambers ; 
each chamber has a president ; and there is no doubt 
that the members of the court generally are persons of 
learning and skill, but they are not always men of 
much note in the legal profession. Yet it is said that 
Its decisions give general satisfaction, and that the 
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respect necessary for enabling a judge well to execute 
his high oiBce, attends them as soon as they are 
elevated to the bench. They do not discuss in public, 
but they congregate in the centre of the hall after the 
argument is dosed, and deliberate, standing together, on 
their judgment. If the case is not clear they postpone 
the decision, and one or other — ^generally the first 
president (there being two) — gives it. When they differ, 
each is heard to state his opinion. The large number 
of the judges is not found to be inconvenient, and 
it is supposed to give their decisions greater weight 
with the profession. None of them can hold any other 
office, but they are not exduded from seats in either 
chamber of the legislation; no more are the inferior 
judges. 

The separation of the judicial from other functions 
is thus most imperfectly provided for in this system. 
Judges of the higher courts in the departments are 
frequently members of the Chamber of Deputies. Nay, 
instances have been known of the supporters of a 
judicial candidate for the suffrages of electors, warning 
them of the risks they ran should they vote against 
the judge, and afterwards have a cause to try before 
him. Nothing can possibly be more indecent; but 
also nothing can be more certain than such language, 
if the judge be allowed to canvass for votes by himself 
or his faction — that is, if he be eligible to the chamber. 

In another particular there is the same union of 
judicial with other functions. The High Court of 
Justice under the republic is abolished; but the peers 
try cases of a political nature ; not only ministers, when 
impeached, but persons charged with treason. The 
whole of the peers in these cases interfere as they do 
with us. The same remarks apply to this tribunal as to 
our own, with the additional objection, that the cases to 
which the interference of the peers applies are not so 
well defined as with us, — a special decision of the peers 
directing in each case this mode of trial 
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But in another and equally important particahr 
the French system errs against the fundamental prin- 
ciples. The judges are too numerous^ and their 
salaries are too small. The arrangement is this, — 
each canton is under SLJuge depaix, who has jurisdic- 
tion in petty cases, final as far as two pounds, and 
subject to appeal as far as four. They have likewise 
summary jurisdiction in disputes as to tenant's repairs, 
senrant's wages, and bounds or landmarks of property. 
They exercise a police jurisdiction, punishing for the 
smaller offences, as far as fifteen francs fine, or fire 
day's imprisonment The mayors of towns or com- 
munes have a like jurisdiction. They are, moreoTor, 
judges of Becancilement, and all parties must first 
summon their adrersaries before them, when a sut is 
brought in a superior court, in order to see if it can be 
amicably settled: a most admirable and valuable law, 
which tends greatly to prerent useless and oppressive 
litigation, and to check the malpractices of profesrional 
men. In Denmark, where it is better established than 
anywhere else, four-fifths of the causes begun are 
dropt in consequence of this excellent institution. 

As there are 2,834 cantons in France, and as there 
are several jugea de paix in the larger or town parishes 
(communes), though there are several communes in 
each country canton, there are above 3,000 of these 
yuffes de paix. Their salary is only from thirty to 
forty pounds a-year, and they are chiefly attorneys or 
retired barristers. They are removable, but in prac- 
tice not removed. In every arrondissement, and there 
are 363 in all, there is a tnhimalde Premiere Ingianee 
composed of tiiree or four members, and in the most 
populous districts, of six, seven, or eight They are 
the ordinary tribunal, deciding, without appeal, on all 
cases not exceeding £40, or £2 of income; and 
subject to appeal in cases of . greater amount 
They have salaries of £80 a-year, and their numbers 
considerably exceed £1,500. These courts are divided 
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into chambers; and one of them is a court of correc- 
tional police {Police Correctionelle), punishing for 
offences (delits) less than crimes, where the imprison- 
ment is above five days, or fine above fifteen francs, 
(the jurisdiction of the juge de paix), and which do 
not amount to what is called peine afflictive or 
infamante. They can imprison for as long as five 
years ; but cannot either punish capitally, or send to 
the galleys (travattx forces). The appeal in greater 
civil suits, and in criminal cases, lies to the Cour 
BoyaUj of which there are twenty-seven in different 
districts, composed of several departments each. 
Beside its appellate, this court has original jurisdiction 
in cases of graver offences (mm««), and one of its 
sections finds the bill as we should say, that is, decides 
on putting a party on his trial, {mise en accusation). 
The salaries of the judges in the Cour Royale vary 
from £100 to £300 ; generally speaking, the junior 
judges have £120, and the president or chief £200. 
The number of judges varies with the importance of 
the district, — generdly four or five ; but that of Paris 
has fifty judges, that of Lyons twenty-five or twenty- 
six; and there are nearly 900 in all. The Ckmr 
d' Assize consists of three, four, or five judges of the 
Cour Royale, taken from that one of its sections which 
did not commence the criminal proceeding, or deter- 
mine the mise en accusation. They try wim a jury of 
twelve, which decides by a majority of votes ; but if 
there be only a bare majority of seven to five, the 
case is reconsidered by the judges, and the conviction 
only takes place when, of judges and jurors united, 
there is a majority against the prisoner. The Court 
of Cassation has three chambers, each under a presi- 
dent ; one chamber, called de Requete, examines the 
competency of the appeal, another tries the civil, and a 
third tries the criminal cases; there is a premier 
prendent who presides over the whole. Beside its 
appellate jurisdiction, this court tries questions of dis- 
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paied jorisdiciion between inferior conrts, and it can 
suspend judges for misconduct, as well as call them to 
account before the minister of justice. Its members 
have salaries of about £700 aryear, the president 
£1,000. 

In each tribunal de Premiere Instance there is a 
Frocureur des Roi ; in each Cour Boyale a Procureor- 
General. These officers act as public accusers, and 
they represent the Crown and the State. Th^re was, 
for a few years, a trial made of grand juries ; but it 
fsdled, and their functions wwe transferred to the 
Cour Royale. 

We thus see, that beside three thousand juges de 
paix, there are nearly as many superior judges, — in 
all, above fiye thousand, and that the salaries, eyen of 
the latter class, are exceedingly trifling compared 
with the vast importance of the duties which they 
perform. I 

Compared with the number of functionaries who i 
administer justice in England, or in Scotland, this I 
appears quite excessiTe. Take Scotiand, where there I 
are local courts, and we find in all the country only 
sixty-six local judges, and thirteen <^ general jurisdic- 
tion ; these seventy-nine belongii^ to the higher dass^ 
of which in France there are between two and three 
thousand, beside the one hundred and sixty courts 
to decide commercial qnesticms. Yet the population 
of the country is not above tenfold that of Scotiand; 
so that there are above three times as many judges 
in proportion; not to mention that th^re is no 
occasion whatever to increase the judicial force in 
any exact proportion to the numbers of the inhabi- 
tants. Agaii, in England, wer« there local courts, 
there would only be about one hundred and ten 
judges of the higher order; and suppose them 
increased, in the proportion of the population to tiiat 
W™?"*'.*^® ^''^^^ ^<»ld only amount to two 
iiundred and twenty-five, being less than one-tentii of 
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the French judicial establishment. It is true that much 
of the criminal business in England is transacted by the 
quarter-sessions; but suppose there were, as there ought 
to be, a paid chairman for each county, the proportion 
would still be seven or eight times greater m France 
than in England. Now, we may safely affirm that 
this is a much larger number than the bar can furnish 
of persons qualified by learning and experience for 
the judicial office. We haye also to consider how 
great a relief to the higher tribunals, civil and 
criminal, is derived from the body of three thousand 
juges depaix, whom we do not take into our account at 
all in forming this comparison; and yet all of them are 
paid functionaries, and mostly professional men. 

On the other hand, when we regard the emolu- 
ments of these functionaries in the two countries, 
there is no kind of comparison; the few English 
judges, the 110, cost more than all the vast number 
of 5,000 French; for the yearly . expense of the 
judicial establishment is £1,325,000 ; that of France 
£760,000 ; so that, supposing Scotland and Ireland to 
cost half-a-million, which is above the truth, the Eng- 
lish establishment alone costs yearly between £800,000 
and £900,000, greatly exceeding that of France. 
A judge of the superior courts in England receives 
£5,000 a-jrear ; a chief £8,000. In France the Coup 
de Cassation is paid six times worse, and the Cour 
Royale five-and-twenty times worse. This is one 
consequence, and it is the very worst, of the far too 
great number of French judges. Were they only 
paid half as well as the English, to make allowance 
for the greater cheapness of living in France, the 
expense of the higher tribunals, omitting that of the 
juges de paix, would amount to five millions and 
a-half, instead of being under half-a-million sterling. 
No country could bear so enormous an expenditure 
for this one item, ail important as it is to the country. 

But the alternative to which they are driven by the 
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excessive number of their judges is most hurtful to ihe 
due administration of justice. The government has not 
the choice of the first talents and greatest leanung in 
the profession, for the appointment of the magistrates 
irho are to administer the law. A barrister can earn 
£1,500, and as much as £3,000, £4,000, or even £5,000 
a-year by his profession. To offer him a place even 
in the Cour de Cassation with £800 a-year would be 
ridiculous, unless, indeed, he had lost his practice by 
lomng his faculties. But who would be found to give up 
even the humble emoluments of the most ill-employed 
advocates for £120 or £200 a-year, with a certain 
station to support. Accordingly, it is found that no 
person will take the situation even of judges in the 
Cour Royale, much less those places in the Cour de 
Premiere Instance, unless he have either wholly £uled 
in his profession, or is possessed of some private fortune, 
and desirous of holding the place on account of its 
rank and dignity. The defence made for the low rate of 
salary when the subject is discussed with French states* 
men or lawyers, is the facility pven to make respect- 
able appointments by the private fortune or the expec- 
tanes of lawyers independent of their profession. But 
to this the answer is obvious. The first-rate talents, as 
&r as these are evidenced by professional eminence, are 
by the defence admitted, and at once admitted, to be 
excluded ; they are beyond the powers of the govern- 
ment to command. This is bad enough; but it is also 
dear that the defence makes another admission ; the 
choice is further limited. For no man can afford to be 
promoted and placed on the bench who has not a pritate 
fortune, l^ow, it is certain that while men wholly incap- 
able may possess this qualification, men the most capable 
may be altogether without it. Nothing, then, can be 
nunredear than that the excessive numbers of judges is 
^Mst injurious to the compodtion of the judidalbody* 
^^pth by affording a greater d^nand for judidal labour 
tban the bar can supply, and by hdding oat a less 
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inducement than is sufficient to obtain as good help 
for the bench as the bar can afford. The supply is 
inadequate to the demand, and the price is below what 
is wanting to obtain the supply, such as it is. The 
system requires more than the market can furnish at 
any price, and it offers a price lower than the prime 
articles in the market costs. 

The line and course of procedure -is the worst part 
of French jurisprudence. It is as bad as possible. 



The judicial system of the United States of North 
America, in its principles, resembles that of England, 
as the law of the country, both civil and criminal, is 
the English law, unless in so far as it has been altered 
by the American legislature, chiefly as to the convey- 
ance and descent of real property, and the amount of 
punishment for certain offences. The law of primo- 
geniture c(fuld not well exist in a democracy; and 
accordingly an equal division of land on the parent's 
death is generally the rule, without, however, prevent- 
ing, as the French law does, the owner of a fee- 
simple estate from leaving the whole, or a greater 
part, at his pleasure, to one son, as he may to any 
other person. Capital punishments, too, were restricted 
in number at an earlier period than in England. 

All judges are appointed for life, and can only be 
removed by an impeachment and conviction, in ^^^"^ 
case the president nas no power oi pardotving. '^'^^^^ 
is no appeal to the Senate or Upper House, ^7!^}^ 
us ; and there is a complete gepa'^'^^^^'^ ^^ ^^^^-^^ fiincv 
from the legislative, as well as tt^® ^^^'^'^^'' o)^^vt i^^^ 
lions mthe^ State. It is to\e ^u^^^^^ ^P^^i,"^! 
the appeal lies This is 0^*^^%^ cl -^i^t^^^i 
SIX associate judges; and t^T^ i^ «• ^^T^L x^xes^^^^^ 
called a District Court. ^^^^ l\i^^^ ""K Ll ol «^^ 
is 4,000 dollars (about ^^ ^oT- ^^ 
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associates 3,500 dollars (between £700 and £800); 
the salaries of (Ustrict judges yary from 800 dollars to 
2,000 dollars (£200 to £450), emolaments certainly 
too low when we consider the high profits of labour in 
America, and that the j udges ha^e no retiring pensi<»i8. 
A most absmrd rule is established in the Federal Court : 
jndges cannot senre when tnmed sixty years of age — 
that is, when th^ judicial capacity is greater than at 
any former period €{ thdr Utcs. In England, Lord 
£ldon was as eminent a judge at seyenty-six as erer 
he had been in his life. He preaded in the Court of 
Chancery and House of Lords for sixteen years after 
he must have retired by the American law. With 
this exception, and tluit of under-paying judicial 
labour, the American system is superior to our own. 
The peculiarity of the courts deciding whether or not 
any given law of the State is binding, for want of form 
in passing it, as well as for its repugnance to the prin- 
ciples of the Federal C<Histitution, we hare dsewhere 
explained at length, and illustrated by decided cases.* 

*Appen£z Ka IL 
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CHAPTER XX. 

THB lOLITABT SYSTEM. 

The public defence in rude nations is easily provided 
for. The whole community are warriors, whether 
they live in the earliest stage of society, the hunting 
and fishing state, or in that which is but little removed 
above it, as regards civilization — ^the pastoral. The 
chiefs are the rulers in peace, and the leaders in war ; 
the whole tribe takes a part in all operations. 

But though these two states of society may not be 
far removed one from the other in date and in refine- 
ment, they stand at a mighty distance asunder in their 
military resources. The huntsmen can never bring 
any force into the field ; they are necessarily few in 
numbers, and scattered over a large territory ; they 
cannot support themselves in a campaign of any 
duration; they must quit the war for the chase in 
order to subsist ; hence with them a war consists of a 
single inroad, and a fight or two ; and they never can 
be formidable to any neighbours more civilized than 
themselves. It is far otherwise with a nation of 
shepherds. They may have as many numbers as their 
herds and the plains they feed on will support ; their 
life is necessarily not fixed like the huntsmen, but 
wandering ; and when they have eaten up one district 
by depasturing it, they move onward to another. 
When they take the field, which they are prone to do 
in quest of other pastures, they bring their subsistence 
with them, being accompanied by their flocks as well 
as their families. Hence the prodigious bodies which 
have at different times ravaged the countries both of 
Europe and Asia^ near the Tar^j^r and Scythian tribes. 
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both in ancient and in more remote times. They have 
warlike habits, too, as well as large numbers and ample 
resources; for their lives are spent in the open air, they 
are inured to every vicissitude of weather, and their 
sports are of a manly^ and even a warlike descrip- 
tion. Dr. Smith says, that the opinion of Thucydides 
has been confirmed by all experience, and he repre- 
sents that great historian as saying, that if the 
Scythians should unite, " both Europe and Asia could 
not resist them." — (Book v., ch. 1, vol. iii., p. 47.) 
Thucydides, however, does not say so. He only says 
that were they united, not only no nation in Europe, 
but no Asiatic nation either, could singly stand against 
them,* — a proposition which it required certainly no 
experience nor any argument to prove; for it is nearly 
a truism to say that no single nation could resist the 
united force of many. However, no doubt can be 
entertained respecting the great force of numbers, as 
well as of savage, though undisciplined valour, which 
the shepherd hordes comd always bring into the field. 
They conquered China, Turkey, and a part at least of 
the Western Empire itself. 

The habits of husbandmen are less adapted to war 
than those of shepherds, but much more so than the 
habits of artificers and traders. They can in a rude 
state of agriculture absent themselves from labour 
during a paart of the year; and their work in the open 
air, under all weathers, is calculated to make them 
hM'dy, while they are naturally firugal, and easily bear 
privations. As agriculture advances they can no more 
leave their fields than the artificer can his workshop. 
Wherever this is the case, and the rest of the peo- 
ple are engaged in hancficraft and in traffic, some 
arrangement must be made for the public defence, 
founded upon a diviaon of labour. Men must be hired 
to fight for the community, and to defend those who 
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are working either in the fields or in the towns. A 
class thus arises which in a rude state has no separate 
existence — a, military class, as contradistinguished from 
the civil classes of the community. 

Sut it has happened that in other stages of society, 
not only in the earhest, but even in very refined com- 
munities, this separate class did not exist. In the 
states of antiquity war continued so long to be the 
most important and dignified occupation, that the 
whole people were trained to arms. Reading and 
writing do not form more essential branches of educa- 
tion in our times, than martial exercises did in Greece 
and Rome. All freemen between certain ages were 
bound to serve in the army when called upon; and all 
youths were trained with a view to taking their part 
in the service. At Rome, every man between seven- 
teen and fifty was Uable, though the young were 
preferred as more active and more docile; and the 
world was conquered, as has been said, by boys. In 
Greece, the case was the same, till Philip of Macedon 
first introduced a separate class or caste of hired 
soldiers. This improvement in military policy enabled 
him to conquer both Greeks and Asiatics; and his 
son carried his arms still farther, by imparting disci- 
pline to his troops. The Carthagenians gained their 
first victories over Rome by having a large regular 
army of mercenaries, differmg from the Macedonian 
in this, that it was composed of all nationjs, African, 
Asiatic, and European; while Philip and Alexander 
only enlisted Greek soldiers. The feudal monarchies 
furnish another instance of nations far advanced above 
barbarism defending themselves, and invading their 
neighbours, without regular troops; for the feudal 
system consisted vn the tenure of all land being by the 
rendering of military service; and every person pos- 
sessed of any land was bound to take the field when 
required, and his followers were bound to attend him, 
though this very imperfect scheme only required those 
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troops to remain on foot for a certain time. Hence it 
became necessary to take a money payment instead of 
this actual serrice^ and to hire troops who could be 
relied upon beyond a few weeks. 

In like manner the Turks have a kind of feudal 
militia, to which, for some ages, they trusted for their 
defence. The Zaims or Zaimar granted to indiyiduais 
by the Tartar con(]|uerors of the Eastern Greek Empire^ 
were held on condition of furnishing so many men in 
proportion to the extent of the grant ; but the force thus 
raised was not under the command of the landowner, 
the Zaimot or Zaimariot, but officered by the governor, 
^ and so fstr differed materially from the feudal militia. 

With these exceptions, all civilized nations, and all 
nations in modem times, have maintained a class of 
men under the orders of the government, paid by the 

Sovernment, and devoting themselves exclusively to 
le military profession. Hence standing armies or 
regular troops have arisen in the world, and have 
become a most important part of the establishment in 
all countries. Even the Turks were obliged to give 
up their feudal militia, and in the fourteenth century 
established (under Amurath L) their Janizaries, which 
were their first regular army. All the European 
nations, without any exception, had recourse, at an 
earlier period, to the same plan. 

The grounds upon which this institution rests are 
two. In the^r^^ place, it is necessary that some men 
should, in every community, be paid for undertaking its 
defence, in order that the great body of the people may 
be enabled to labour in their several peaceable vocations. 
This makes the employment of an army, for defence, 
a matter of necessity. But, secondly, it cannot be 
expected that men who have other occupations, and 
who only are soldiers for a part of their time, should 
be so expert in the use of arms, or so well iniBred 
to the fatigues of a military life, as men whose whole 
time or attention are devoted to military aflEairs, even 
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if they should be as courageous in actual war. Now, 
as the danger would be yery great to all their welfares, 
if one or two States tramed their armies in the way to 
make them most efficient, that is, most formidable, it 
is eyident that all others are compelled, in self-defence, 
to follow their example, as, indeed, they also are, to 
adopt all the improyements successiyely made in military 
discipline, and in the art of war. 

If a standing or regular army is not maintained by any 
country, the only course left to be taken is to haye a 
good militia, that is, a certain portion of the people called 
out in turn to learn the use of arms, and form the public 
force. But this kind of force is liable to both the objec- 
tions already stated. Its formation giyes interruption to 
the ordinary labour and pursuits of the community; 
and it neyer can become yery expert in the operations 
of the military profession. If, indeed, it is kept on foot, 
that is, if the same persons are retained under arms 
and discipline for a year or two together, as happens to 
the militia of some countries, there is no difference 
whateyer between them and regular troops. Some of 
the greatest things oyer done by the English army 
were performed by militiamen drafted into tiie regular 
forces, and yolunteering to serye abroad. They had 
been for some years embodied, and were not in anj 
way distinguishable from the regular forces. It is 
related that a great proportion of the soldiers who 
fought at the battie of Talayera had come out to join 
the army in such haste, that they had the names of the 
militia regiments to wMch they had immediately before 
belonged, still marked on their accoutrements. 

Extreme opinions haye been entertained by. men of 
opposite political principles respecting the maintenance 
of a standing or regular army in time of peace. No 
one denies that, in war, it affords the only safe means 
of national ddenoe; but many hold, and justly hold, it 
as dangerous to the liberties of the people that their 
rulers should be entrusted with a regular force in 
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time of peace. The amount of this danger depends 
upon two circumstances— jfir«^, the excess of the force 
oyer and above what may be required for maintaining 
garrisons at home, and in the foreign dominions of the 
State, and for keeping up a staff of commissioned and 
non-commissioned officers, and a sufficient body to dis- 
cipline the new le?ies should war break out; — secondly ^ 
the manner of appointing the officers — ^that is, whether 
the army is officered by men of station and influence 
in the country, or by foreigners or persons of no rank, 
no responsibility, — the ready tools of a prince dedrous 
of absolute power. Dr. Smith, fairly enough takes the 
second of these drcumstances into his account ; but he 
altogether undervalues the first Now, it is evident 
that, although the army be composed of natives, and 
although it be officered by men of rank and property, 
or their connections, yet the effect of discipline, of the 
habits acquired in service, is to make all, however 
connected with the country, lean towards obedience, 
and even obedience without any inquiry or any reasons. 
They are accustomed to obey those over them. They 
dread nothing so much as mutiny; and they never can 
act in any concert to resist an unlawful command. 
Therefore, great risk is incurred by any people, of 
encroachments upon their liberties, if a larger disposable 
force is left under the control of their rulers than is 
absolutely necessary to maintain the military positions 
of tiiie country, and provide for the emergency of war. 

Dr. Smith overiooks this consideration. He even 
resorts to a somewhat singular argument in favour of a 
standing army as conducive to freedom. He says that 
it ^Ivcs iLe ^Dverctign a security that makes the 
jeiilousy iinuecossarj which, in some modern republics, 
disiurbs the peace of the citizen by watching over his 

*^iri<i^ actitms (Book t,, ch. 1). Where he must 

IJi iiod f^UQisii every murmur and complaint, 

*l(|l|y bring about a great revolution, he says, 

^^:^»Mil of a sufficient force to crush it; 




BEFEKSIVE SY8TBM APT TO IMPBBIL LIBERTY. 385 

whereas a sovereign, well supported by regular troops, 
can afford to tolerate a degree of liberty which borders 
upon licentiousness. This is plainly an argument in 
favour, not only of standing armies, but of slavery, and 
of slavwy in every form— domestic as well as political. 
It not only ^oes to make men abandon all their poUtical 
rights and liberties, and all the safeguards for them, 
but to embrace the lot of the serf or even the slave, in 
preference to that of the domestic servant. For the 
more despotic any prince is, the more above all control 
from popular assemblies, or other free institutions, the 
better can he afford to overlook discontent, and even 
to bear with insolence, which ho knows he has the power 
instantly to crush. So, the owner of a slave will give 
him more license than the master will allow his servant. 
It seems not very easy to arrange the defensive 
system of a country so as to place liberty in no danger. 
The merely placing the pay and the command of the 
army under the control of the people's representatives, 
is manifestly no sufficient security for the rights of the 
people, because the force which arms the prince's or 
the executive's hands may be turned against the repre- 
sentative body itself. Cromwell turned out of doors, 
by means of his soldiery, the Parliament which had 
both overthrown the old government and embodied 
that soldiery. The Executive Directory of France, in 
1797, expelled and then banished, by their troops, a 
third of the legislative body, when its members appeared 
disposed to tjie counter-revolutionary and anti-repub- 
lican courses. Napoleon, by his soldiers, cleared the hall 
of the people's representatives, when he was minded to 
overthrow the Commonwealth by whom those soldiers 
had been raised and paid. The political check retained 
being upon paper and in speculation, while the 
physical force entrusted is effective and in fact, it is 
easy to see which power will go to the wall if a conflict 
occurs. Therefore, a regular army is attended with 
danger, and ought never to exceed the demands of 
garrison service, colonial service, and that which the 
2o 
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keeping up of discipline requires. Bat stiD, a greaf 
force may always be safelj prepared, and well rdied 
upon, withoat breaking throttg}i this role. 

It appears to be the duty of every goyemment to 
see that all its subjects are trained to the use of arms, 
and the habits of discipline. This can easily be effected 
by calling ui)on them to be drilled for a few days eyery- 
year. ]^or is it necessary to call them out, or to drill 
them during a whole day. They may be disciplined and 
taught partially by three or four hours' exercise for a 
week, which ynH but little interfere with their ordinary 
labour. But a certain portion should be called out for 
a week yearly, in rotation, and in different parts of the 
country at different times. If in England there be 
three millions of able-bodied men of military age, that 
is, between eighteen and fifty years of age, 400,000 
could easily be called out for a week, once in seren 
years ; and no hardship would be inflicted, certainly none 
at all comparable to the relief from expense gained by 
dispensing with many thousand regular soldiers, and 
the security to liberty arising from the diminution of 
the standing army, as well as from the armed state of 
the people. 

But are there no dangers to be apprehended from 
an opposite quarter if this course should be taken ? Is 
it ssrfe to discipline all the people, and thus give them 
power where an evil use may be made of it? Doubtless, 
it is the first duty of every government to preserve the 
public peace, and prevent all revolt against its authority, 
all violent changes in the established order of things. 
This, too, is its paramount duty, and to which all other 
considerations must yield. If, then, the people are in 
so uninformed a state as that it would be dangerous 
to trust them with arms, for fear of their combining to 
overthrow the existing institutions of the country ; if 
they are so ignorant as to desire the very event most 
fatal to their own interests, the institution of anarchy by 
violence ; if they are so easily led by any designing knave 
" to follow him blindly, and serve his selfish purposes 
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against tbeir own beat interests — ^then, such a people 
can, on no account, be trusted 'with the means of attack. 
To take an obvious example: The English, and still' 
more the Scotch, might safely be trusted with learning 
the use of arms ; the Irish, certainljr not. They hare 
no habits of reflection or of thinking for tbemselyes, 
and are ready at any moment to run in thousands after 
anjr wild vagary that any person or any faction, for 
their own sordid purposes, may raise an outcry about — 
ready to exert themselves for it without a momenta 
reflection, and without, in the least, taking the trouble 
to comprehend its meaning, far less to estimate its 
consequences. To govern such a people, mercy towards 
themselves enjoins the duty of its rulers being strongly ' 
armed, and having a powerful body of police at their 
disposal.* 

In the general case, however, where the people are 
in ordinary circumstances, and of the usual character 
and habits, there is no better mode of providing for 
the national defence than the general arming of the 
people. It must be observed, that while the rabble 
are taught the use of arms and a certain degree of 
discipline, the more respectable classes are, in like 
manner, instructed and prepared; and in all countries 
placed in ordinary circumstances, these will be suffi- 
ciently powerful to keep down the tumults of the lower 
orders. The preservation of the peace always must 
be the first interest of all who have property. Besides, 
they have in proportion to that property numbers of 
persons dependent upon them. An illustration of this 
may be derived from considering the number of fund- 
holders in England. They are known to exceed 
600,000; and, consequently, could of themselves bring 
forward a force of 150,000 men, who, in the case 
supposed, would all be roused in defence of the existing 
order of things, and i& resist any violent change fatal 
to public credit. 

• This was written fifteen years ago as part of the Political Philosophy 
of.the Usafal Knowledge Society; bat it is now- fixBt published. 
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But this is nothing compared to the force which the 
landed interest could raise to protect the existing order 
of things. On an income of mxtj millions we maj 
assume 200,000 proprietors, for that is snppodng £300 
a-year the average, certainly greatly ahoye the truth. 
The tenantry and persons in their employ must amount 
to twice as many. Here, then, would be an army of 
600,000 men — ^most of tiiem excellent soldiers from 
their hardy habits, and those who were less hardy more 
than compensating for their defect by a gallant spirit, 
which nothing could resist. We are now supposing all 
the mercantile and manufacturing classes to remain 
neutral. The masters, however, would set them- 
selves against all violence involving destruction of 
property, and would, if not overpowered, certainly 
divide the men, should these be disposed to join 
the lawless multitude ; so that no danger can be 
apprehended from the measure of defence sug- 
gested, because it would bring with it the most 
effectual security against any mischief that it could 
give rise to. 

The training of the people, and drawing them forth 
to actual service, either in rotation or by Tot, has been 
often, indeed generally, resorted to by absolute govern- 
ments without any fear of making the whole of their 
subjects capable of resistance, because they have always 
adopted this plan of defence in conjunction with the 
maintenance of large regular armies. A prince having 
twenty millions of subjects has no fear of creating an 
army of rebels four or five millions strong, while he 
has two or three hundred thousands always embodied, 
and in his pay, disciplined and obedient to his will. 
Indeed, the impossibility of any extensive concert 
among the people, and the certainty of the utmost 
concert as well as unity of design, by which any revolu- 
tionary attempt would be met at any moment, is the 
great, nay, the only security of absolute power, whether 
its subjects be armed or not. 

It IS not difficult now to deduce the general 
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principles which ought to govern the military policy 
of a country, that by which the government performs 
its second great function^ providing for the national 
defence. 

1. In ordinary circumstances, the regular force 
maintained should be the smallest which the state of 
the country's foreign relations and the condition of 
other countries will permit. A due regard must 
always be had to their condition; because if a country 
is surrounded by neighbouring states having large 
standing armies, a sudden combination of these, 
especially if it have no alliances on which to depend, 
may overwhelm it by an invasion of numerous well- 
disciplined troops, against which its volunteers, or 
even its militia, called out for the occasion, and still 
less its levy en masse, could not make head. Never- 
theless, if the country be of large extent, the people 
well disposed, and the use of arms generally taught, 
no invasion can easily overpower it; for we have the 
experience of many such attacks failing when the 
aggressors had gained one or two pitched battles, and 
then were forced to retreat before a general rising of 
the people. We may therefore lay it down as clear, 
that both for the sake of economy, for the safety of 
liberty, and for avoiding war, the lowest regular army 
that it can be safe to keep up — ^regard bemg had to 
the stability of the existing peace and the military 
preparations of neighbouring states — is all that the 
people can justifiably be called upon to raise and to 

pay- 

2. Beside furnishing the garrisons at home, and 
providing for the security of its foreign possessions, if 
it have any, a sufficient staff of both commissioned and 
petty officers should be maintained beyond those 
belonging to completed corps, for the purpose of 
disciplining and officering new levies, should a war 
breaking out render these necessary. 

3. The bulk of the home defence should be 
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entrusted to the people at large, trained regalarly to 
the use of arms, and called out in rotation, so many 
eyery year for a few days. Only in very extra- 
ordinary circumstances can it ever be dangerous to 
entrust people with a knowledge of the use of arms. 
That they should universally have arms, is wholly 
unnecessary. 

4. The regular army should be formed — ^both that 
portion of it which is always kept on foot at home and 
abroad, and that portion which is added by levies on 
a war breaking out — entirely by voluntary enlistment 
There is every reason, both of justice and of policy, 
for preferring this to any other mode of recruiting. 

In the first place, you thus take from the community 
only its overplus of hands, — those which have no profit- 
able employment by other labour. Of these there are 
many even in peace, from the fluctuations in trade. 
The war throws more out of employment. The 
recruiting becomes, therefore, a relief to the pressure 
thus felt, and relieves the market of labour at the 
time when it most requires relief. 

Secondfy, The class of idlers who are of tendencies 
little beneficial to the ordinary industry of the country, 
or even to its peace, make often very good soldiers. 
Their bad habits are improved by discipline; their 
^P^"^?^ adventure is not unsuitable to the military life. 
Thirdly, Nothing can be more unjust than to 
compel the enlistment of men to whom the service is 
hateful, and whose occupations are sufficient to sufqport 
tliem, while you have a class who rather prefer it, and 
to whom It is beneficial. 

Fourthly, Any means of compulsion falls most un- 
equally on the different classes of society. To one it 
IS personal service, with banishment from home, and 
tne cessation of all ordinary and favourite pursuits. 
afforHp^ .i^ 't'^'y *^® payment of a tax, easily 
&^^^^^ substitute. The ballot, or 

iettmg this faU by chance, makes the matter worse 
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rather than mends it. The conscription has all the 
vices of a poll-tax, which render that impost hateful, 
and to anything like a free country, intolerable, and 
it has this in addition : If each man, when called on 
in his turn, or by lot, could afford to pay for a substi- 
tute, it would be exactly a poll-tax, and the poor man 
would pay the same amount with the rich. But this 
neyer can be the case as long as there is an unequal 
distribution of wealth ; therefore conscription is to one 
man personal service, to another the payment of a tax. 
Introducing the lot only makes this grievous and 
unequal burthen fall at hap-hazard, and without 
any discrimination. 

These reasons sufficiently prove that enlistment by* 
voluntary means is the only just and politic method of 
raising troops, whether for the .standing army, or for 
the levy required by war. 

Fifthly, No account has been taken of maintaining 
forces with a view to secure the government against 
revolt, or to do any other police duty. This is not 
the legitimate use of a regular army. The police 
service should be entrusted to men hired for the pur- 
pose, as a part of the civil and quasi-judicial establish- 
ment of the country. These men will always side with 
the government in quelling riots, and in preventing, 
as well as putting down even revolts. Beside the 
regular trobps required for garrison service, and the 
skeleton regiments or bodies of officers — commissioned 
and non-commissioned — always kept up, afford an- 
other security to the State. A third is the interest, 
the general and prevailing interest, of all classes 
of- proprietors, and all their dependents, to preserve 
the peace, and to prevent rebellion. If the people are 
trained we have seen how this general interest is sure 
to operate. When joined to the effects of the employ- 
ment given for police purposes, nothing tends more to 
prevent any revolt from breaking out, and to sup- 
press it when it does. 
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We have already shown that a country may be 
placed in extraordinary circumstances, to which this 
principle imperfectly applies. But let rulers in every 
such case take the earhest opportunity of probing the 
grievous malady of which it is a symptom ; they may 
be well assured that the body of the State is labouring 
under a great disease, of which it is their bounden duty 
to trace the causes, as well as to ascertain the nature. 
They will almost always find that some misgovem- 
ment, either the withholding of right, or the inflicting 
of wrong, lies at the root of the discontent. To re- 
dress these grievances is necessary, as well as just 
policy; until they be redressed the State labours 
under all the evils of an unnatural condition; and of 
these it is not the least, that every vile, ignorant, 
designing empiric will interfere with his nostrums for 
the base love of gain, unless the regular practitioner 
performs his salutary duty. 

Hitherto we have treated of the land branch of the 
military service. The naval defence of a State must 
depend chiefly upon the extent of its sea-coast, the 
number of the places exposed to attack from the sea, 
and the depth of the territory inland. In proportion 
as the sea frontier of the country is long, compared 
with the land frontier, and in proportion as it offers 
points of attack, the necessity of great means of naval 
defence is increased. This is as to the defence of the 
territory. But its commerce requires defence inde- 
pendent of its territory; and a State may have but a 
single port or two, and yet have much mercantile 
shipping, and may thus require the protection of an 
armed navy. Also, it may have a powerful navy to 
aid its land operations against an enemy. But, 
generally speaking, the amount of its marine com- 
merce will depend upon the number of its ports; and 
this will regulate boui the demand for a navy and the 
power of forming one. Foreign possessions are here 
taken into the account as home. Their defence 
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requires a navy both on account of the mercantile 
intercourse with them requiring protection, and on 
account of their being exposed to attack. The means 
of building ships may be within the reach of any State 
that has but a furlong of coast with a single good 
harbour. The means of manning them with crews 
skilful enough to navigate them, depends altogether 
upon the extent and nature of its mercantile pursuits, 
the number of its merchant ships, and the voyages 
upon which they are usually employed. 

1, The more remote commerce and longer voyages 
are upon the whole more fruitful in their supply of 
mariners than the shorter ones. When vessels have 
to remain six or seven weeks at sea, remote from all 
help, they must have more hands on board to provide 
against accidents. Compare the numbers of men in a 
West Indiaman and in a Baltic or Hamburgh trader, 
and you will find one man to thirteen or fourteen tons 
in the former, and one to twenty-two tons in the 
latter. The whale fishing furnishes between four 
and five times as many seamen, in proportion to the 
bulk of the vessels, as the Baltic trade. The larger 
size of the vessels employed in long voyages is further 
material when they are regarded as a means of train- 
ing seamen for the navy of the State. They teach 
the men the management of the kind of vessels of 
which that navy consists. They are also capable of 
being employed as transports, and even armed as ships 
of war. Most of the steam-vessels now used in our 
trade could be converted easily into men-of-war of 
various sizes. The size of the vessels is a material 
consideration in another important respect. If a 
sudden emergency requires an immediate supply of 
seamen, the smaller ones, navigated by three or four 
hands, cannot give up any part of that complement, 
either to a compulsory levy or by voluntary enlist- 
ment, without the stoppage of their trade. From the 
larger vessels some may easily and safely be obtained. 
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2. The coasting trade and the distant trade hare 
•each their advantages in training mariners. The 
former is more exposed to danger, requiring the most 
constant yigilanc^, which the neighbonrhood of a 
coast always calls for, .and gives more skill in the 
management of anchors, than the more regular and 
less anxious navigation of the Atlantic or the Indian 
Ocean — ^more even than the shorter voyages of the 
Baltic and the North Sea. But the longer voyage 
has the advantage of keepmg the seaman longer on 
board; the crew of a West Indiaman or an East 
Indiaman are more months in the year on shipboard 
than the crew of a Newcastle collier or even a 
Hamburgh trader. There is also more regularify 
and discipline in a ship which has twenty or thirty 
men than in one manned by three or four. 

3. The amount of captal employed in any branch 
of commerce governs the number of seamen whidi 
that commerce tnuns, according to the nature of the 
commerce; and, generally speaking, the longer voyages 
are employed to bring home more bulky conmaodities, 
and therefore the ci^ital invested in tfa^n affords a 
larger supply of manners than that vested in nearer 
branches of trade. Thus the goods brought from the 
United States, and from the British Colonies in North 
America, are much less costly than those sent thither. 
The latter are from £32 to J654 per ton; the former 
only dei6. The goods from the West Indies run from 
de27 to £31 per ton; those to the Straits, ^£43; to 
France and Germany, ^376; to Holland, £178; to 
Flanders, £180. These sums are taken from the year 
1800 — a year of war ; in peace, a smaller proportion 
of the finer manufactures is exported. In very loi^ 
voyages, like those to the East Indies, the value is 
always, of course, much higher--^ihe imports from 
thence for* the same year were £98 per ton; the ex- 
ports thither, £55. The whale fishing exceeds all the 
other branches of trade in the small amount of capital 
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and the great proportion of seamen employed. The 
yalue of the cargoes from Greenland and Davis' Sti*aits 
was only £6 17s. per ton; from the Sonth Seas, 
jei2 12s. 

4. In all the particulars which we have been consider- 
ingy the advantages of colonial commerce are manifest. 
It is the kind of distant trade which supplies seamen 
the most easily in these particulars. But it has two 
other advantages over every other branch of traffic, 
and both are very material. The one is general as to 
the wealth of the community ; the other applies parti- 
cularly to its means of naval defence. 

In the Jirst place, it replaces two capitals, both 
belonging to the country. The foreign trade of every 
State replaces two capitals, one of which belongs to the 
foreign country with which the commerce is carried on. 
But the colonial trade replaces two capitals, both belong- 
ing to the subjects of the same State. Thus the trade of 
England with Franco replaces with a profit the English 
and the French capitals that drive it. The trade of 
England with Jamaica, or of France with tinadaloupe, 
replaces the former two English, the latter two French 
capitals. The former is as much a home trade — ^an 
.English trade — ^as the commerce of the towns of Eng- 
land with the country, or of one town with another — 
of London with Birmingham or with Ipswich; the 
latter is as much a French trade as the commerce of 
Paris with Bordeaux or with Rouen. Now, of all 
commerce which any country can carry on, the most 
profitable — ^and for the above reason — ^is the home 
trade. 

In the second place, the seamen employed in the 
colonial trade are never, except by mere accident of 
weather, in a foreign port. They are thus exposed to 
much less risk of desertion ; their numbers are more 
easily completed if defective ; and, above all, they are 
always ready and forthcoming for the service of the 
State should a war break out. In such an event the 
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government of this country must wait for the return 
of Baltic traders from the Gulf of Finland, or of Turkey- 
traders from the Levant ; but in Halifax or in Kingston 
the North American or West Indian traders can afford 
the requisite supply of hands, and very possibly in the 
part of the empire where their services may most be 
wanted. 

It is further to be considered that the colonies 
afford harbours and ports, which may shelter the navy 
in the operations of war carried on against the foreign 
settlements of the enemy. They may afford points of 
attack against these settlements, and against the 
mercantile navy of the enemy. If the navy of this 
country had not possessed so many good harbours and 
strong places in the West Indies, and in North 
America, it is manifest that we should not have 
been enabled to seize all the French and Dutch 
colonies, or to sweep the merchant ships of France 
and Holland from the sea, so easily and so regularly as 
we have always done during the first year or two of 
every war which may unhappily have broken out to 
disturb the prosperity of European nations. 

These reasons, and the great advantage of having 
a resort for the profitable employment of capital, as 
well as labour, are the grounds upon which so great 
store has over been set upon colonial possessions by 
the nations of modern Europe. The ancient states 
planted colonies, but they were mere emigrations, either 
to take off superfluous numbers of the people, like those 
of the Greek republics, or they were, like those of 
Rome, advanced posts for securing their conquests. 
The moderns alone have used their colonies as exten- 
sions of the parent State's territory, and as minister- 
ing to the wealth and greatness of the community, by 
both augmenting its agriculture and its commerce. 
The desire of finding precious metals was the origin of 
these establishments; but they have in all cases yielded 
a far richer return of wealth than any which mines 



OCCASION FOR COLONIAL POSSESSIONS. 397 

could render ; and in most cases their mineral produce 
has formed no part of their supplies. If it be said 
that one State possessing colonies, others might trade 
with them, and thus be under no necessity to plant 
or to conquer remote settlements for themselves, the 
answer is, that all States have, and naturally have, 
subjected their colonies to strict monopolies, and 
suffered no foreigners to interfere with their com- 
merce. So that to have any share in the colonial 
trade it becomes necessary to have colonies. We 
shall afterwards examine the subject more fully in its 
order. It is here only introduced in its connection 
with the naval branch of national defence. 

For the purpose of deriving from these colonial 
possessions all the benefit that they could render to 
the naval force of the State, the monopoly just now 
alluded to has been established, as well as for the sake 
of profiting more largely by the colonial traffic. In this 
proceeding the interests of the colony have greatly, 
of the mother country considerably, been sacrificed ; 
or rather one interest has been postponed to another. 
The wealth of the colony would in every case be far 
more rapidly increased were its planters and mer- 
chants allowed to trade freely with all countries, as 
well as with the parent State, to seek for their pro- 
duce the market that afforded the best prices, and to 
purchase for their supply wherever they could find 
the cheapest goods. On the other hand, the con- 
sumers of colonial produce at home would benefit by 
being able to purchase it wherever it was to be had 
cheapest, instead of paying prices kept up by the 
reciprocal monopoly of the home market, given to the 
colonists in return for the mother country's engrossing 
the supply of the colonies. But the necessity of 
providing a sufficient supply of seamen for the navy 
is a paramount consideration, and Dr. Smith himself 
admits that this is of so much more importance than 
any consideration of wealth, as to justify the system of 
our navigation laws. 



398 THE BRITISH COSSTITUTION. 

These laws not onlj create the mutual monopoly 
already referred to, but prevent foreign shipping from 
int^ering with oar trade. All vessels are required 
to be navigated by a British master^ and three-fourths 
of the crew British seamea No fcM'eigners can be 
employed in the coasting trade, and no foreign vessel 
is allowed to carry on either the coasting trade, or the 
commerce between this country and any other except 
that to which it belongs. This was deagned, in the 
seventeenth century, to take from the Dutch a por- 
tion of that carrymg trade of which they then. had, 
by their better seamanship and cheap navigation, 
engrossed almost the whole — ^bemg the carriers for 
nearly every part of the world. Tins important act, 
commonly called the Navigation Act, was origioaily 
passed in Cromwell's time, and was renewed at the 
restoration. No doubt whatever can be entertained 
that it has greatly tended to the increase of our 
naval force. 

The mode of raising men for the navy, and generally, 
the principles which ought to govern the raising and 
employing a naval force, do not materially differ from 
those already explained as to the army. The necessity 
of trusting to professional men, and having a separate 
body for the service, is still more apparent here than 
in the case of land forces. The preference of voluntary 
enlistment is also plain; and the injustice of compelling 
men to serve in the navy is still more clear than the 
injustice of a military conscription, because the naval 
service falls on one particular, and not very numerous 
portion of the community — ^a portion already sufficiently 
exposed to perils and to hardships. The only intelli- 
gible arguments in favour of impressment are confined 
to one point, — ^the necessity of suddenly obtaining a 
supply of seamen when a war unexpectedly breaks out 
The fact, however, is, that no war ever can break out 
so suddenly as to have given no notice and no 
power of providing men by bounty. There can 
^ no doubt that sufficient encouragement offered 
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to enter the navy would always attract as many good 
hands from the merchant service as the necessities 
of the State could require. A judicious plan of 
enrolment, with a ballot, might be resorted to. But 
no one can seriously doubt that the sailors are a 
class fond of adventure, fond of money, and careless of 
danger, to which, more than any other workmen, their 
lives are always exposed. The offer of large wages, 
and the advantages of a contingent pension if disabled, 
or by right after a certain time of service, would 
obtain their aid, however sudden the emergency that 
called for it. To maintain the barbarous, though law^- 
ftil and very ancient practice of impressment, merely 
in order to save high bounties, is, of all injustices, the 
most oppressive. 

It has often been doubted whether the great change 
introduced by steam into navigation will not have a 
tendency to equalize the forces of the maritime powers, 
reducing nearer to a level both their strength and 
their skill. There seems as little ground for enter- 
taining any such expectation as can well be imagined. 
There must still be required skill, though it may be of 
a somewhat different description; that skill must be 
connected with vessels sailing ; it will bo nautical skill, 
as it is now. Beside the naval superiority of different 
nations at present bears nearly a proportion to their 
manufacturing, that is, their mechanical skill. IM'ow, 
snch skill is eminently required in conducting steam 
navigation. The numbers of vessels and the supply of 
seamen 9 of course, cannot be affected by the change. 
These will bear their former relations in different 
States. How far the operations of war may be affected 
by the change is, perhaps, not altogether the same 
question. But if attack will depend less upon the 
winds, it will depend more upon numbers and skill ; 
«aid defence against invasion will be managed best by 
'lose who have both most skill and most naval means, 
operation may possibly be facilitated ; a sudden 
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invasion by landing a force at one point of a coast, and 
alarming the country assailed, may now become more 
possible. But it can end in nothing more than an 
alarm, because the invader must either run the risk 
of his whole force being cut off, 6r he must keep his 
steam fleet on the coast exposed to the enemy.* 

The navy of England scarcely had an existence in 
early times. It became known in the reign of Eliza- 
beth by the victory over the Spanish Armada. The 
English fleet in that fight consisted of 176 sail, manned 
by 15,000 men; but only 40 ships and 6,000 men 
belonged to the public service ; the rest were furnished 
by the mercantile towns. The navy did not increase 
during the next two reigns ; and Cromwell found it so 
robbcS by Prince Rupert, who carried off 26 sail, that 
he had but 14 two-deckers, and of small weight of 
metal. He soon restored it, and gave Blake a fleet 
which beat the Dutch, — ^then the first naval power in 
Europe. Cromwell's navy consisted of 20,000 seamen 
and 150 sail, of which 50 were two-deckers. James IL, 

* In 1S45 there was a committee of the Lords npon the patent law, 
and I being the chairman, the Dnke of Wellington, who ondostood Lord 
Dnndonald was to be examined before xia, begged that I would take the 
opportunity of obtaining his opinion upon the effect of steam naTigation, 
especially in war. I took the first occasion of there being few persona 
in the room, as the Duke was anxious to have the evidence kept private; 
and I examined Lord Dundonald very minutely on the whole subject. 
He gave the results of his long experience in naval war; and his intimate 
acquahitance with mechanism and steam, respiting which he had taken 
a patent, enabled him to deal with the suliiject in all respects Beside giv^- 
ing the opinion which he had formed on the matters suggested by the 
Duke, he answered a great many questions on the capacities of foreign 
seamen of different nations, with whom he had had intercourse, especially 
those of France, Italy, the Levant, and the Baltic The short-hand 
writer was detained for some hours to copy his notes, which were destroyed, 
and the copy sealed up and sent to the Duke at his office. I should hope 
that this document has been preserved, as he deemed it of great impor- 
tance. 

* The general result, as far as relates to the question raised in the text, 
was, that England gained by the change very considerably — always allow- 
ing for the chance mentioned at the top of the page. Lord Dundonald 
gave his opinion very confidently, and as the result of long and mature 
consideration. He discussed all the pomts and assigned his reasons. 
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a sailor himself, raised it to 173 sail, having nearly 
7,000 guns and 42,000 seamen. In William's time the 
famous battle of La Hogue gave it the superiority over 
the French navy which it has ever since maintained. 
At the accession of George III., in 1760, it consisted 
of 326 sail, of 321,000 tons, and 52,000 men, with 
18,300 marines. In 1792, before the war, it consisted 
of 556 sail, of which 124 were in commission. In 1815, 
at the end of the war, there were 778 sail, of which 
218 in commission. JN'ow, it may consist of 443 sail, 
of which 172 in commission. There were, in 1792, 
16,000 seamen and marines ; in 1815, 160,000 ; and 
now about 26,000. The sums voted for the expense 
of the navy were, in 1792, nearly two millions ; in 
1815, seventeen ; and in 1835, four and a-quarter. 
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APPENDIX. 



No. L 



Wb may remark that there are two ways in which the 
federal relation suhsists among States. The one, which 
may he termed the Proper Federal Union, is where two or 
more States, having their separate governments for all 
domestic purposes, are united by a central government, 
which regulates their mutual relations as members of a 
political community, but does not interfere with the 
functions of the several governments, and their authority 
over the individuals who are their subjects, unless in so far 
as those functions and that authority may affect the 
federal relation; and it is of the essence of this proper 
federal union that its different members should have equal 
rights, and that all should bear a part in the central 
administration. The other, which may be termed the 
Improper or Imperfect Federal Union, is where two or more 
states, having their separate governments for certain 
domestic purposes, are united under a central government, 
which controls each state, and forms a part of its govern- 
ment for domestic purposes; in a word, where severed states 
having separate political institutions are under one executive 
administration. Of the former kind were the federal unions 
of Ancient Greece, and in modern times those of Germany, 
Switzerland, and the United States of America. Of the 
latter kind was the union of England, Scotland, and 
Ireland during the seventeenth century; of England and 
Ireland previous to that period ; and of Great Britain and 
Ireland during the eighteenth century. 

To the same class of Imperfect federal unions belonged the 
monarchies of Austria and Prussia ever since they consisted 
of more than one state; the Scandinavian monarchy of 
Sweden, Denmark, and Norway, from the union of Calmar 
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in 1397 to its interruption in 1448, and occasionally at in- 
tervals from thence till its final dissolntion in 1521; Die 
Swedish monarchy since the cession of Norway in 1815, and 
preyiously after the acquisition of Pomerania in 1648; the 
Danish ever since the accession of Schleswig and Holstein; 
the Spanish, consisting of the kingdoms of Spain from the 
latter part of the fifteenth century — of Sicily, Sardinia^ 
Naples, — and of Austria, the Milanese, and the Neth^^ds 
added to these vast dominions at the b^inning of tiia 
sixteenth century, and Portugal joined to them for above 
fifty years. The French monarchy, indeed, during the 
earlier parts of its history, and before tbe difl^nt dnclues 
and principalities were incorporated in one kingdom, Is 
another example of the imperfect federal union, as is the 
English monarchy while it possessed dominions in Fnmoe. 
The union of Hanover with the British dominions from 
1715 to 1837 comes within the same description; and the 
subjection of the conquered colonies to the Crown of the 
mother country constitutes a federacy of the like kind. 

In all these instances the subjects of the central govern- 
ment are the inhabitants of the difierent states under its 
dominion; in the proper federal union, the subjects of the I 

central government are, not the inhabitants of the different 
states, but the difierent states themselves, the inhabitants , 

of each being the subjects of its separate government. 
Thus the Venetian and the Hungarian are alike subjects of ' 

the Emperor of Austria; the former is subject to him as I 

King of Lombardy and Venice, the latter as King of | 

Hungary. The Bohemian too is subject to him as King j 

of Bohemia; but before 1806 the Emperor, with the Diet, 
held dominion over Bohemia as a member and subject of 
the Germanic empire, while the Bohemian was the 
Emperor's subject as King of Bohemia. So before 18Q1 
a Hanoverian was the King of England's subject as Elector 
of Hanover, and an Irishman was his subject as King <^ 
Ireland; nor did the existence of States in Hanover and of 
a Parliament in Ireland prevent the Sovereign from exer- 
cising his authority as ruler, greater or less according to 
the constitution of the two countries, in Hanover and in 
Ireland; but Hanover was itself subject to the authority of 
the Germanic Government, which exercised its dominion 
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not over the Hanoyerians, whose ruler was the Elector, 
hut rather over the Elector himself. In like manner a 
Canadian and an Englishman are both subjects of the 
British Crown, though there is a Parliament in the pro- 
vince and one in the mother country. But if Canada were 
separated from the mother country, and united with the 
States of North America, the Canadian would be subject 
to the Provincial Government; and the State of Canada 
would be subject to the Federal Government, to which 
the Canadian would only be subject in respect of matters 
affecting the relation of the States to each other in the 
federal Union. Suppose it were expedient to change the 
municipal law of Bohemia while under the German empire, 
and of Canada in the case put of its union with the North 
American States; this change would only be effected by 
the Government of Bohemia and of Canada, and neither 
the Diet of the Empire nor the Congress of the United 
States could interfere otherwise than as they might recom- 
mend such an alteration to the local governments, if the 
interests of the Germanic and the American federal body 
rendered this advisable. But it is far otherwise in the 
Imperfect Federal Union. The Emperor of Germany, 
as King of Bohemia, would take the steps necessary for 
effecting the alteration required in the Bohemian law, and 
the Executive Government of Great Britain would act in 
like manner with respect to the Canadian law, as if the 
former governed the kingdom from its capital of Prague, 
and the latter govenied the province from Quebec, instead 
of being represented by viceroys and deputies. 

The tendency and consequences of the two kinds of 
onion are dissimilar; beneficial in the one, hurtful in the 
other. The possession of many dominions with separate 
constitutions by one sovereign power, whether monarchical 
or republican, may confidently be pronounced always to 
have a pernicious effect, and to be inconsistent with the 
rights and liberties of all. In the first place, the natives 
who inhabit the different countries are always more or less 
strangers to each other; and even if their origin had been 
the same, and they spoke one language, the diversity of 
their institutions would draw a line of separation between 
them. In these circumstances there is no probability of 
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the Government ruMng with impartiality. One coontrj 
will always he favoured more than the others; and this 
predilection is fully as likely to exist in a repuhlican council 
and senate as in the court of an ahsolute prince, because 
national prejudices have quite as much scope where the 
popular feeling is represented as where one or two indi- 
viduals think and act for themselves — not to mention the 
want of individual responsibility, and the effect of multi- 
tudes, and their representatives, keeping one another in 
countenance when the pursuit of a common interest or the 
gratification of a general propensity is the olc^ct in view. 

But, secondly and chiefly, the evil consequences of tiie 
Imperfect federal union are to be found in its tendency to 
render all securities unavsuling which the institutions "of 
each state may have provided for the good government of 
its people. For the people have in eadi state to struggle 
against not merely the force and the influaice which its 
resources place at the disposal of the ruling power, bat 
likewise against whatever force and influence the same 
power can derive from all its other dominions; and what- 
ever surplus is to be found over what is wanted for counter- 
acting any one or more of the other states may be brought 
to bear upon any given point and render the government 
all-powerful there. In order to perceive the effects of sxuh 
a union more clearly, we shall suppose the ease of a limited 
monarchy, with a Parliament like that of England or 
France, united und^ the same Crown with anotho: king- 
dom the resources of which are at the Crown's disposal 
It is evident that the prince could, without the least 
infraction of the constitution, govern the country as he 
pleased, and never consult the wishes of his Parliament, 
provided he had money enough from his other domini<His 
to make the stopping of supplies immaterial. He could not 
change the laws, or carry any other measure to which the 
consent of the Parliament was necessary; but he might 
follow whatever course' of policy he pleased, without the 
least regard to the interests or the wishes of his sabjects 
and might civilly but firmly refuse to r^ard in any *n<"»ttqr 
of way theur united remonstrances. Such would have been 
the position of England if Hanover, instead of an insignifr- 
A«nt, had been a great and wealthy country. Such is, in 
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&et, the position of eivery colony possessing a legislation. 
Thus, if the assembly of Jamaica or of Canada desires to 
have a change of measures and of ministers — ^if they hare 
any grievance to complain of, and desire redress — according 
to the letter and theory of the constitution, they have the 
same means of obtaining it, the same r^ooedy as th^ 
Parliament of the mother country bas in similar circum- 
stances; they may stop the supines until their desire is 
granted. But as the Crown, while the Parliament of the 
mother country supports it, has the means ci carrymg on 
the goYemment oi the colony without any colonial supplies, 
ihe practical result is thob the colony must submit; 
whereas, had the same thing happened at home, the Crown 
must have submitted. 

This too would be the position of Ireland and of Scot- 
land had they still local Parliaments; they would only 
possess a parliamentary ccmstitution in tiieory and in 
name. As long as the English Parliament supplied the 
Crown with the means of goveming the two sifter king- 
doms, the checks provided by the Constitution would fail 
in securing the rights of both; and the most grievous 
oppression might be practised upon the commercial as well 
as the other concerns of the people, to the gain of the 
English revenues, and to the ruin of the Scotch and 
Irish, without the least infraction of the Constitution. 
The different countries under one sovereign in Prussia, and 
still more in Austria, have suffered severely at various times 
from mkgovemment of ^actly this description. If, for 
example, Hungary were a separate state unconnected with 
Austria, and the king had no resources but what he derived 
from his Hungarian Parliament, many of the most oppres- 
sive restrictions upon industry, as well as other grievances, 
would long since have ceased. The extinction ^ the free 
constitutions which the European monarchies all originally 
derived from the Feudal system has been mainly owing to 
the same circumstance. 

The necessity of providing for defence against a powerful 
neighbour is the only justificatiocL of the Imperfect Union. 
The Proper Federal Union, however superior in other 
respects to the Imperfect, is in this particular manifestly 
less efficacious; for it has less unity and vigour in council. 
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and less promptitude in action. Bat a complete incorpora* 
tion of the several states united mider one sovereign rule is 
incomparably better, both with a view to defence and with 
a view to good government, than the conl^uance of 
separate constitutions, which only serves to keep up 
national dissensions by perpetuating lines of distinction, 
and takes away the best chance of amicable connection as 
well as of wholesome administration, that the different 
portions of the people can have. 

It may then be laid down as a general position, that, if 
the necessities of providing for defence permit it, different 
states should continue separate, and each subject to its 
several government; that, if a union of two or more 
becomes necessary for mutual protection, an incorporating 
union is in every view the best; if irreconcilable diversities 
of language, manners, and institutions render this imprac- 
ticable, a Proper Federal Union is the next best expedient; 
while a union of the other sort is the worst connection 
which can subsist among different states. 



No. II. 

GovEBinoirr oi* the junnsD states. 

The form of government framed and successfully estab- 
lished by the American people, under the guidance of 
some of the wisest and most virtuous statesmen ever 
called to administer national affidrs, although republican 
and federal, was yet constructed on the principles of the 
British Constitution as nearly as the different circumstances 
of the Colonies would permit. The principal variations 
were the substitution of an elective chief magistrate, 
personally responsible, for one hereditary, and only respon- 
sible through his ministers and agents; the Upper House 
being elective like the Lower; and the nation consisting 
of a confederation of republican States, each independent 
in many essential particulars, but all combined as regards 
foreign relations under one head, and all governed by a 
Central L^slature, of powers limited by law as to its 
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jumdiction over each individual member of the UnioDy 
though quite absolute as to the general concerns of the 
-whole confederacy and the federal relations of its com- 
ponent parts. 

The affairs of the Colonies having during the revolu- 
tionary war been conducted by a congress of delegates 
from each, on the restoration of peace and the iinal 
establishment of their independence, they framed thus a 
federal constitution, which was only gradually adopted by 
the different members of the Great League. Nine States 
having ratified it, the new form of government went into 
operation on the 4th of March, 17S9. Before the end of 
1790, it had received the assent of the remaining States. 
This assent was very variously given. In New Jersey, 
Delaware, and Georgia, the local legislatures adopted it 
unanimously; in Pennsylvania, Connecticut, Maryland, and 
South Carolina, large majorities approved ; but in the other 
six States it was carried by small majorities, and in three 
of these, Massachusetts, New York, and Virginia, the 
voices were nearly balanced for and against it. Never- 
theless, this slow adoption and these great divisions of 
opinion are the best proofs of the ample deliberation 
which was bestowed upon so important a proceeding; 
and subsequent reflection did not fail to bring over the 
dissentient parties, so that it soon obtained a very general 
if not a universal assent. 

The fundamental principle of the Consiatution is, the 
vesting of the supreme authority, executive and legislative, 
in the people, to be exercised in every case by their chosen 
representatives, in no case except in their elections by 
themselves. And this at once distinguishes the great 
modem republic firom all the Democracies of ancient times. 
The representative principle is fully and universally intro- 
duced into it, and the people depart completely with all 
their power to their chosen deputies. It is another and 
an essential principle, if indeed it be not involved in the 
forrn^^ that the choice of representatives and a chief magis- 
trate is the only elective function exercised by the people, 
all civil and military officers, and especially all judicial 
functionaries being appointed by the executive government. 

The supreme legislative power is pronounced by the 
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first article of this Constitution to reside in CongresSy thai 
is in the two Houses, not as here, in the two together with 
the chief magistrate. We are therefore first of all to 
consider the constitution of that governing bodj, winch 
consists cf the House of Bepresentatives and the Senate. 

The House of Representatives is chosen eveiy two jens 
by each of the States in the Union electing Depoties, in 
the proportion of one for every 30,000 inhabitants.* 
Their numben are thus in most of the States alwmjs 
increasing, though in some, as Rhode Isbad and Delawarc^ 
they have remained stationary. In others the increase has 
been great Thus Massachusetts sent originally eight, 
and sends now seventeenf members; Pennsylvania frma 
eight has risen to twenty-four; New Tork from six to 
thirty-four; and Ohio having at its admission into the 
Union in 1802 sent one member, sends now twenty-one^ 
indicating that its population has increased at least in that 
proportion. The enumeration by which these numbers aie 
regulated takes place every ten years: The whole number 
of members in 1790 was sixty-five, the popol^on beio|^ 
then a little under four miUions; in 1830 it had increased 
to nearly thirteen, and in 1840 it exceeded seventeen 
millions. The numbers now are 223. The numbers are 
not only taken, but the proportions of membos to populft- 
tion are determined every ten years; at present it is oae 
for every 70,680. 

The qualification required of representatives is thiee4ald. 
They most be twenty-five years of age comf^te; most 
have been citizens of the United States fi>r one year; and 
must reside within the State which elects them. The 
light of election varies in different States, being enjoyed in 
each State by those who have the right of voting for the 
members of the most numerous branch of the State Legis- 
lature. Thus in Massachusetts there is a low property 
qualification; in some States all persons paying taxes vote; 
in others all paying a certain fixed amount. In the greater 
nomber of States the suffirage is nearly universal; tibat is, 

* This was the praportioa osjgiiially. Itiswied,a8W8BbsIIpra8eot^ 
se^ periodically. 

t That is, the States of Maasachmetts and Vaine, into irhich tte 
OQsiBal SUto of IfaaHdmaeCts was in 1820 dwided, now send aevcatMk 
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vested in all citizens of twenty-one years of age, and not 
paupers or convicts. Residence is in most States required, 
and in some the payment of a poll-tax. 

The Senate is elected for six years; each State returns 
two senators; and the choice is made by the State Legis- 
lature either voting together or separately, according to 
the Constitution of each State. One-third of the senators 
retire every two years, and their place is supplied by a 
similar election. The qualification for the Senate is three* 
fold — being thirty years of age, having been nine years 
mtizens of the Union, and residing in the State by which 
they are named. The members of the Senate are at 
jtt-esent fifty-two. 

The Congress is composed of the two Houses, and it 
must meet once a-year at the least. Its powdr to tax is 
unlimited, except that no duty or tax can be laid on one 
State or one condition of men exclusively, nor any financial 
advantage in any way given to any part of the Union; 
a restriction which it is obviously somewhat difiicult to 
preserve strictly in practice, and which necessarily gives 
xise to many disputes. In the Congress also resides the 
important power of making war; but it can only vote 
supplies for maintaining an army during two years by any 
one act. This seems at first a departuro^from the model — 
the British Constitution; but it is rather in appearance 
than in substance a departure. The King in England can 
proclaim war, but without the sanction of Parliament his 
proclamation must immediately be retracted. The vote 
for the army, too, is for one year with us, and it is yearly 
renewed. In the United States, if the war continued, the 
vote would be renewed for two years or for one, as circum- 
stances might require. The real and main difference is, 
that they have no standing army, or so small a one as only 
to s^ve for police, or to guard the weak points of their 
frontier. It is less than 7,000 men; the militia amounting 

to i,7ii,ooa 

In the House of Bepresentatives resides exclusively the 
power of propounding taxes of any description, but not so 
exclusively as in England, because the Senate may alter 
and amend the supply bills. They alone can impeach any 
oae» and the Senate tries the charge, a majority of two- 
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thirds being required to condemn. A majority of each 
House forms its quorum, and is required for ordinary 
business. Each House has great powers over its members: 
it can expel by a majority of two-thirds; but a bare 
majority in all cases may pronounce censure, or decide on 
questions of qualification. The members of both Houses 
are paid for their attendance; all enjoy freedom from 
personal arrest for debt, and no one is answerable for his 
conduct in Congress. By an extremely injudicious pro- 
vision no minister can sit in either House, nor any person 
holding any public employment. Hence the most efectual 
responsibility under which the servants of the State and its 
executive government can be placed is destroyed; and 
neither an explanation of public measures, nor a chance of 
preventing errors by discussion, nor any opportunity of 
defending the Government's proceedings, is afforded. The 
suffering amendments upon money bills is no doubt an 
improvement upon the English Constitution, but there is 
still left a remnant of the same error on which our Com- 
mons claim the exclusive right of dealing with taxation. 
Money Bills can only originate in the House of Bepresent- 
atives, as with us they cannot in the Lords, on the ill- 
considered ground that the Lower House represents all 
who pay taxes, whereas the members of the Upper House, 
in both, pay an ample share, and our Peers moreover have 
no voice in choosing those of the Lower. 

The choice of the President and Vice-President is 
somewhat complicated, being obviously so contrived from 
the feelings of jealousy which prompted the Venetian 
statesmen to adopt a still more complex mode of election. 
Each state appoints, in whatever manner its own legisla- 
ture may direct, a number of electors equal to the whole 
number of those whom it sends to both the Senate and the 
House of Representatives, no person holding any office in 
or under the Government being eligible as an elector. 
The electors then meet and vote by bSlot for two persons, 
one as President, and one as Vice-President; one of whom 
at least must not be an inhabitant of the State. A list of 
all the persons voted for, with the number of votes for 
each, is then transmitted to the President of the Senate; 
and by him, in the presence of both Houses, all the lists 
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tbus transmitted are opened. The votes are counted ; and 
the person having the greatest number of votes as Presi- 
dent is declared President, provided he has a majority of 
the whole number of electors appointed by all the States. 
If no person has such a majority, then the House of 
Kepresentatives, voting not per capita, but by States, each 
State having one vote, chooses one of the three highest 
candidates as President. The same course is pursued in 
ascertaining the choice of the Vice-President, but if no 
candidate for that oflBce receives a majority of the electoral 
votes, the Senate designates one of the two highest 
candidates as Vice-President. 

The qualification of President and Vice-President is 
being thirty-five years of age, and having been fourteen 
years resident in the United States; and no person not a 
natural born citizen or a citizen at the time of the adoption 
of the Constitution in 1789 is eligible to either office. 

The President is commander-in-chief of all the public 
forces^ naval and military ; but in the exercise of this trust 
he may demand the assistance and advice of any officer or 
any constituted body in the State. He participates with 
Congress in a declaration of war as in any other act of 
legislation ; but all negotiation is exclusively entrusted to 
him, subject to the consent of the Senate, two-thirds of 
whose voices are required to make any treaty valid. - The 
same consent, but only of the majority, is required for his 
nomination to all offices, the appointment of which is not 
otherwise provided for, as ambassadors and judges. During 
the recess of Congress he fills up all vacancies, but such 
nominations only last till the end of the next session, 
unless confirmed by the Senate. He has also the power 
of removing from all offices held during pleasure. He has 
the right of refusing a Bill presented to him by the two 
Houses; but if he rejects it he must assign his reasons. 
These are considered by the Congress, and if two-thirds of 
both Houses again present the Bill, it has the force of law 
whether he consents or not. It has also the force of law 
when presented for the first time if he do not give his 
answer within ten days, to prevent his rejecting it by 
merely delaying to give his answer. 

The Judges bold their office during good behaviour, as 
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well those of the inferior as of the saperbr courts, and 
they can only be removed by an impeachment, in whi<di 
case the President has no power of pardoning. Thw 
salary cannot be altered during their tenure of office, but 
they have no retiring pensions. 

The courts constituted in the United States are the 
Supreme Court and such inferior courts as Congress maj 
from time to time appoint. The jurisdiction of tlw 
Supreme Court extends to all cases arising not only 
between individuals of the same state, but to sdl questions 
between parties in different states, to all questions between 
different states themselves, to all matters connected with 
treaties, to admiralty and other maritime cases, and to 
questions affecting ambassadors and other public function- 
aries. In cases respecting ambassadors and other ministov, 
and in cases between different states, its jurisdiction is 
original; in all other questions it is appellate. 

The criminal law and the civil law is, generally speaking, 
that of England, subject to such alterations as have at 
various times been made by the Congress or by particular 
States. There is no treason but tbat of levying war 
against the State or adhering to its enemies; and aa 
attainder does not work coiruption of blood, nor any 
forfeiture except during the. party's life. The Habeas 
Corpus Act cannot be suspended, except, during an actual 
invasion or rebellion, the public safety should require such 
an act of Congress. There can be no trial except by a 
jury. All crimes must be tried in the State in which 
committed, but of crimes committed in no State, Congress 
may by law appoint the place of trial. 

The Congress may admit any State into the Union, 
but it cannot erect a new State within any of those already 
existing, nor unite any two or more without consent of 
their several legislatures. Any alterations in the Con- 
stitution may be taken into consideration provided two- 
thirds of both Houses recommend them; and then the 
proceeding is this : — If two-thirds of all the States agree, 
by their several legislatures, to call a Convention, it shall 
be assembled, and such amendments as it may propound in 
the Constitution shall be adopted if either the legislature 
of three-fourths of the States, or Conventions in three- 
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foarths, sball agree to them, the Congress haying power to 
appoint either the one or the other course. To this power 
of alteration there were in the original Constitution two 
exceptions, one of which has now expired: it prevented all 
alterations in respect of what was delicately termed the 
^'migration or importation of such persons as any State 
now existing may think proper to admit *' — in other words, 
the African Slave Trade. This was to remain untouched 
till 1808; and it is only fair towards the Americans to 
consider, first, that they had originally desired to have no 
slave trade, and that the Mother Country had most 
wickedly as well as most foolishly (if indeed there ever be 
any difference between these two things) refused to free 
them from this guilt; secondly, that they abolished the 
traffic the instant the Constitution allowed them. The 
other exception relates to the equality of the States. No 
change can in any way be adopted which shall deprive any 
State, without its consent, of an equal vote in the Senate. 

We have now seen that this Constitution professes to 
lay down certain fundamental laws, which are binding not 
merely on the subject but upon the Congress itself, and 
upon all the State Legislatures. Hence arises this anomaly, 
that the supreme power is fettered : there is not, properly 
speaking, a supreme power ; Congress is tied up : that is 
done by the American Constitution, which in ours is held 
impossible ; the hands of the Legislature are bound ; a law 
has been made which is binding on all future Parliaments. 

When we at first contemplate this state of things, it 
appears to be sufficiently anomalous; and yet a little 
reflection will show us that it is, at least to a certain 
extent, the necessary consequence of the Proper or Perfect 
Federal Union. There is not, as with us, a government 
only and its subjects to be regarded; but a number of 
governments, of States having each a separate and sub- 
stantive, and even independent existence, originally thirteen, 
now six-and-twenty, and each having a legislature of its 
own, with laws differing from those of the other States. 
It is plainly impossible to consider the Constitution which 
professes to govern this whole Union, this Federaey of 
States, as anything other than a Treaty, of which the 
conditions are to be executed for them all ; and hence there 
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must be certain things laid down, certain rights conferred, 
certain provisions made, which cannot be altered without 
universal consent, or a consent so general as to be deemed 
equivalent for all practical purposes to the consent of the 
whole. It is not at all a refinement, as we have already 
remarked, that a Federal Union should be formed ; this is 
the natural result of men's joint operations in a very rude 
state of society. But the regulation of such a Union upon 
pre-established principles — the formation of a system of 
government and legislation in which the different subjects 
shall be not individuals but States — the application of 
legislative 'principles to such a body of States — and the 
devising means for keeping its integrity as a Federacy, while 
the rights and powers of the individual States are main- 
tained entire — is the very greatest refinement in social 
policy to which any state of circumstances has ever given 
rise, or to which any age has ever given birth.* 

We are now to consider in what manner this is main- 
tained in the Great Western Union ; in other words, what 
provision is made for preventing either the States' Lcgis^ 
latures or the central body, the Congress itself, £rom 
overstepping the limits fixed by the Constitution. 

In Greece there was an attempt to restndu by the 
Amphictyonic Council the several members of the Greek 
Confederacy, each within the bounds of what was deemed 
the Common Law duty (so to speak) of alL Nothing 
could be less perfect than the frame of this arrangement, 
as far as we are acquainted with its outline ; nothing less 
successful than the operation of the contrivance ; not to 
mention that it only professed to decide iiitemational ' 
points, those of war and alliance, and to redress grievances 
arising from the usurpation of one State upon another. 

In America a Yery different and far more extensive 
provision is made for maintaining the Constitution and 
repressing all infractions of it, whether by the Central or 
the Local Legislatures. The States' Courts, and the 
Supreme Courts especially, have the right, and it is their 
bounden duty, to declare any given law which may have 
been made with all the appointed forms of legi^ture, 

*The power of CongresB in America extends not odj over the 
difiereot States, bat orer the inbabiUmts of each. 
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tmconstitutional, as against the fundamental provisions of 
the Federal Union, or as against the laws of any given 
State, and to refuse it all operation and effect. Thus a 
law, a solemn Act hy the supreme legislative power in one 
State, or hy Congi*ess itself — a Statute clothed with all 
the legal solemnities — a law, for example, to which the two 
Houses of Congress and the President of the Union have 
given their distinct assent — is declared illegal, is pronounced 
to he no law, is adjudged not to he hinding, is treated 
as a mere nullity, hecause contrary to the Constitution ; and 
this is done hy Judges appointed to execute the Law, and 
to administer justice under it. Those Judges are required 
to regard the Acts of the Legislature as the Acts of agents 
appointed for a certain purpose, and clothed with certain 
powers; which purpose, if they have defeated, which 
powers, if they have exceeded, their Acts are held not to 
bind their principal, the People, or the Constitution. All 
their Acts are considered as only valid in so far as they are 
executed according to the powers given hy the Constitution 
to the Legislature, which is as it were the mere instrument 
of that Constitution. It is as if the powers of our several 
Treaties and Acts of Union with Scotland and Ireland 
were considered binding on all future Parliaments, after 
being sanctioned by the Legislatures of 1706 and 1800, 
and could not be altered except by a Convention summoned 
for the purpose ; and as if our Courts of Law were required 
to hold illegal all Laws made by the Imperial Parliament 
contrary to these fundamental provisions or articles, and 
to hold them mere nullities. It is not that until Congress 
formally repeals any given law, any Act inconsistent with 
it shall be deemed iUegal, and treated as null and void, 
while a formal abrogation shall be valid and bind the 
Courts. This would resemble the Athenian Constitution, 
as we shall see in treating of the Vpet^n Uapatof^up. (Ap- 
pendix No. IV.) But the American Constitution goes very 
much further ; it denies to the Legislature the power to 
alter these fundamental laws, until a Convention of the 
people shall permit the change ; and it treats as null and 
void any Act of innovation made by the Legislature before 
such Convention shall have given it warrant. This is the 
undisputed principle of the American Constitution, and is 
2b 
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constantly acted upon. Its great importance requires thai? 
we should give some examples of the Judicial power thus 
exercising its supremacy over the Legislative and Executive 
powers comhined. 

We begin with instances in which the States' laws, or 
laws of particular loeal legislatures, have been 1a*eated afr* 
imconstitutional and null. 

The Constitution has reserved to Congress the sole 
power of regulating commerce, manifestly in order to 
prevent collision between the States. The legislature of 
New York granted, by an Act formally passed, an exchi* 
give right of steam navigatiou within the waters of the 
State, to Livingston and Fulton. Li the case of Cfibhoru ▼. 
Ogden, this Act was held unconstitutional by the Suprenie 
Court of the United States in 1824,* although in 1812 it 
had been decided in the New York Court of Errors that 
ilve such Acts in favour of the parties were constitution^, 
and valid, upon the ground of the internal navigation of 
each State being exclusively within its legislative jurisdic- 
tion ; but as Chancellor Kent, in his G(mmenitMrie8,f 
observes, no question whatever was raised, dther in the 
States Court or tlie Supreme, of liie Court's right to set 
aside any unconstitutional law. 

In like manner a Bankrupt Law of New York, having a 
retrospective action, was declared void by the Supreme 
Court, as impairing the obligation of contracts; and in 
Oltnstead's case ._ a Pennsylvanian law protecting certain, 
individuals from the process of the Federal Courts was 
declared void, not only as against statutory enactment, but 
as inconsistent with the common law of the Federal Union. 
Laws of Maryland and Ohio, imposing taxes on branches ' 

of the United States Bank, established in those States, j 



were declared void, as interfering with the exclusive powers 
of the Greneral Government to regulate trade. In the case 
of Grreen v. Biddle^ it was held that, as a compact between 
two States came under the head of contracts (any law " to 
impair the obligation of which" is, by Art 1, s. 10 of the 
Constitution, expressly prohibited), a law of Kentucky, 
called the "Occupying Claimant's Law," was tmconstitn- 

♦ 9 Wheatoa, L f I-, 437. J 8 Whealon, i. 
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tional and yoid, and the titles to a vast extent of land thus 
became invalid. 

The right of the Supreme Court of the- United States to 
declare a law passed bj the General Congress and approved 
by the President null and void, on the ground of inconsis- 
tency with the Constitution, is not less certain* The case^ 
however, is much less likely to arise, because the most 
learned and experienced men in the Union having seats in 
Congress, and the whole States being proportionably 
represented, it is much less likely that any Act of legisla- 
tion should take place contrary to the fundamental law. 
This power of adjudging a law unconstitutional is also 
possessed by the Circuit Courts of the United States, 
subject, of course, to ap|)eal to the Supreme Court at 
Washington. In 1791 the Circuit Court of ISTew York 
declared void, as unconstitutional, an Act of Congress. 
These Courts are Federal, being held under judges, not of 
the particular State, but of the Union. 

A similar power is possessed by the State or Local 
Courts, in reference to the Acts of the state or local, legis- 
latures. In Whiitingham v. Polh^ in 1802,* it was exer- 
cised by the general Court of Maryland ; and in Bowman 
V. Middleion^ as far back as 1792, the Supreme Court of 
South Carolina declared unconstitutional an Act of the 
local legislature, as being against common right and 
Magna Charta, because it took away a person's property 
without compensation. I mention this decision here, 
though referring to a State and not to a Congress Act, in 
order to show that a law may be declared unconstitutional 
which violates no express enactment or article of the 
written Constitution, but is only against the general or 
common law. 

Not only may the Courts consider whether or not any 
Act of the Legislature is in its provisions unconstitutional; 
they may also examine the mode of passmg it, and declare 
it null if the requisite forms of legislation have not been 
complied with. Thus, in the case of The State v. Mac^ 
hrideX, it was held that where the law requires a certain 
majority to pass a law on any given subject, if the Court 

* 1 Haw. and John., 286. f 1 Bay., 262. 

t 4 Missouri Bep., 302. 
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finds that less than this majority did not assent, it shall 
declare the Act so passed void. 

The State of New York till the year 1823 possessed a 
very important and salutary institution, one especially 
advantageous in a Federal Constitutian. There was a 
Council of Revision to which all Acts of the State Legis* 
lature were submitted before they were finally passed into 
laws. The records of this us^il body are said by Chan- 
cellor Kent to contain both eminent proofs of its abiUt j, 
and '< monuments of the wisdom, firmness, and integrity 
of the Council"* 



Beside the Constitutional Act and subsequent Acts, the 
works to be consulted on the American Government are 
Chaneellor Kent's Commentaries (4 vols., 1840); iSx: 
Justice Story's Commentaries (1833); and Dr. Duer'^ 
Lectures (1843). Valuable matter will be found also in 
Mr. Gore Ouseley's Remarks on the American InstitiUianfy 
and in Professor Long's American Geography. ^ The 
superficial work of Lacroix is even more meagre and imper- 
fect than usual on this subject. It is inconceivable that 
any one, but more especially a professor of public law, 
writing in Paris at a time when all men's attention was 
directed to the American Constitution, and the attention 
of some men directed to it very profoundly, should (beside 
other great omissions) appear to be wholly ignorant of the 
most singular portion of the whole subject, the supreme 
power of the Courts of Justice in declarug Acts of legis- 
lation unconstitutional. 

A very elaborate work was published in London by the 
elder President Adams, entitled Defence of the American 
ConstittUions, in the year 1788. It is in three large octavo 
volumes ; and abounds in references to the governments of 
other Commonwealths, ancient and modem. But its prm- 
oipal object is to defend, against the extreme democrats, 
the restrictions imposed on the powers of the Lower 
Chamber by the addition of another Legislative body. 

• 1 Kent, 454. 
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TTEANNT OP THE lEBESPONSIBLE MrLTITXJDE. 

Tlie evils of the mob influence in the United States are 
such that the following observations may be deemed neces- 
sary. But they do not describe another great mischief of 
the same government in its functions — the perpetual can- 
vass which exists during the whole interval between the 
President's election and that of his successor, in conse- 
(}uence of the holders of all places in the gift of government 
being removable. This is an enormous practical evil. 

From all popular tyrann}', whether spread over the 
people at large or concentrated, as it generally is, in the 
hands of certain powerful leaders, there is no escape, no 
redress against it, no solace under it. There is some help 
and reli«f to the sufferer who Ls oppressed by a tyrant or 
atii' oligarchy ; he has the sympathy of the people. This is 
withheld from him who is the people's victim ; his sufferings 
^re exacerbated by the howl of popular execration or scorn. 
This has always been felt as a severe aggravation of the 
wrongs which popular iniquities or caprices inflict ; and it 
is the harder to bear, that it falls heaviest upon the most 
delicate and sensitive natures. They whom a tyrant 
destroys at least know that they have earned his hatred ; 
the people's victims may perish because of their services to 
the power which destroys them. The cruelty of the Par- 
isian multitude, during the sad period of the reign of terror, 
was raised to a piteh altogether unendurable, by their 
savage exultation in the destruction of those patriots and 
sages who had devoted the best energies of their lives to 
the service of the people and the establishment of their 
liberties. It adds a bitter pang to those sufferings rank- 
ling in the hearts of high-spirited men, that their reputa- 
tation, their fair fame with after ages, is exposed to be 
tarnished by the same tyrant of many heads, under whose 
displeasure they have unjustly fallen, possibly condemned 
for their virtues. The illustrious patriot whom a despot 
has doomed to die, may lay down his head on the scaffold 
in the confident hope that history will avenge his wrongs, 
and embalm his memory for the veneration of the good in 
all ages. But if Sidney and Russell had fallen by the voice 
of a misguided people, they never could have felt sure that 
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the dispensers of panishment might not also pityve tlie 
dispensers of fame, and stdlj the reputation of those whom 
they had destroyed. 

The same popular tyranny subjects men in a pore 
Democracy to constraint, and mutual suspicion, and teirar, 
exactly like an absolute despotism, with this differenee, that 
it is more easy to escape the agents of the royal tyrant, 
than those of the vulgar scourge the people, everywhere 
scattered abroad. When the predominance of one party in 
a Democracy has once been fully established, there is no 
safety for those who differ with it by ever so slight a shade. 
The majority is overwhelming, and all opposition is stifled. 
Ko man dares breathe a whisper against the prevailing 
sentiments ; for the popular violence will bear no contra- 
diction. Hence the suppression of wholesome advice, the 
concealment of useful truths. It becomes dangerous to 
declare any opinion, however sound, which is unpalatable to 
the multitude. Truth must no more be told to the tyrant 
of many heads than to him of one; nay, mere flattery 
becomes the food generally offered up, and he who goes 
before others in the extravagance of his doctrines, or the 
violence of his language, defeats by outbidding his competi* 
tors for popular favour. This vile traffic is afike hurtfol to 
the people and to those who deal in it. The former are 
pampered and spoilt ; the latter are degraded and debased. — 
For instances we need not go far back into history. The 
agitators in the French revolution were only safe if they 
adopted the most violent courses that were propounded. 
Robespierre succeeded by going beyond all others from the 
beginning of his public life. Marat went even beyond hhn ; 
and, had not the revolting nature of his doctrine, recom- 
mending wholesale murder in plain terms, led men to pause on 
his honesty, perhaps on his sanity, he would only have been 
prevented by his death from outstripping Robespierre him- 
self in the favour of the people. In this country we all can 
remember the time when it required extraordinary courage 
among popular chiefs to say a word against reforming, as it 
was termed, but destroying, as it meant, the House of 
-JJpTOs; and the most thoughtless or the most unprincipled 
nroJ!!^ ^J^J pledged themselves, on a day fixed, to 
F opose such a senseless measure, only because in so doing 
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they pandered more profusely to the supposed popular 
tastes. In the United States, as all travellers are agreed, 
the tyranny of the multitude exceeds the bounds of all 
moderate popular influence. Ko person dares say anything 
that thwarts the prevailing prejudices, or the general 
opinion of the day. 



No. III. 

GOTEBir&IElCTS OF HOLLAIND AJTD BELGIUM. 

By the old Dutch Constitution the Stadtholder had both 
the whole military power in his hands and possessed an 
overwhelming influence over the deliberations of the States; 
bat in outward appearance they and not he ruled. Though 
'he had the right to propose, any thing to them, he had not 
even a chair allotted different * from those on which the 
Depuiiies sate. As soon as he had stated his proposition he 
■was obliged to retire while the States deliberated upon it. 
He presided over most of the civil as well as all the 
military departments, named many of the municipal ofii- 
cers in the towns, and derived great influence from being the 
Governor of both the East India and West India Companies. 
The Deputies were chosen for life, except those for 
Zealand, who were appointed some for three, some for six 
years, and all were removable at any time when dififering 
with their constituents. The whole assembly consisted of 
about fifty, of whom Holland sent six or seven, Guelder- 
land nineteen, Zealand four, Friesland five, Oberyssel hye^ 
Groningen six. But whatever number of Deputies any 
province sent, it had only one vote: there were but seven 
votes in the whole body. Upon all ordinary questions a 
bare majority of the seven votes decided; but on all matters 
touching the "Essence of the Federacy,'* as it was termed, 
— war, alliances, taxation, the rights of each State, — the 
whole must concur. In short, the Union was a con- 
ference of independent States acting together under a 
Treaty; and any innovation upon the terms of that 
.Treaty, or any important matter affecting their general 
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interests, must be assented to by each and by all. Tte 
Provinoes presided week and week about, the fiist deputy 
of each taking the chair in his turn. The CSouncil of State 
was composed of twelve Peputies; Holland tBending thnsev 
the others, some one and some two each. Its office waa to 
execute the orders of the States-Qenetai, and the 8tad<»- 
kolder presided over it. The Grand Pensionary was chosen 
by the States of Holland and Priesland for five years; bat 
he was re-eligible, and he generally kqpt his office for life. 
He was the Counsellor of the States, in matten of kir 
especially, and carried on the n^poeiations with foreign 
powers. * He also kept the records of l^e Oonfederacy. 
The different States contributed to the Federal charged in 
fixed proportions: Holland 58 per cent., Zeaknd 9, Utrecht 
5i Friesland 11, Oberyssel 8, Groningen 5, and Guelderland 
5, The population of Holland is about two*fifths of t^e 
whole, or one million in two and a-half milliona. 

There were material difierences in the Provincial CoMti^ 
totions, but a general resemblance pervaded them oU in the 
more important points. As the States^Genend lepresented 
by deputation the diflfeirent Provinces, so tiie Provininli 
States represented the towns of each Province^ In «0 
these th^ was a representative body; and in each tho 
government of the towns whereof the State commted 
belonged to the Nobles and the Magistrates of those 
towns. The inhabitants of each town were divided into 
guilds of arts and trades, with deacons (JDekken) at tho 
head of each; in general each guild inhabited its own 
quarter of the town, with two WykmB to keep the arms in 
order; and over all the guilds of every town was a Hoojd^ 
man, or Captain of the Buigher guard. There were 
fiequent musters and drills. The domain <^ each town 
extended some distance into the adjoining country, the re^ 
of which waa subject to the Nobles, who possessed the low 
jurisdiction, and sometimes the high also, and were exempt 
from paying direct taxes, but bound to serve in person, or 
by substitute. As originally the provinces were under the 
Counts, the chief Nobles formed a Council to assist t^ 
Count, and to examine judicial sentences, except in the 
towns where the Charter excluded this appeal. In Holland 
there were two bodies, the Nobles, or Equestrian order. 
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and the order of the Towns, or Burghers. Only the 
eighteen great towns sent deputies to this assembly, as 
Amsterdam, Dordreeht, Haarlem, Delfb, Lejden, and 
,Gottda; before 1545 the smaller towns were also snm- 
moaed. Whatever number of Deputies any town seat, 
the whole had but one vote. The Chamber of NoblM 
formed one body; the number of Deputies chosen to it 
varied, but genco^lly it was ten, and the whole order had 
but one vote. The States were always convened on a 
specific occasion for a specified purpose. If anything new 
waa tabled there must be an adjournment, in order to 
obtain fresh instructions ; so must there if any town was 
not represented, or if the Nobles did not appear by Deputy* 
,: The principal officers of state were the Biegisters and the 
Pensionary, who prepared the measures to be discussed, and 
kept the records. The Pensioner, was allowed to debate, 
and had great influence, but no vote. The nobles always 
chose tiie same Pensionary with the towns. 

In some Provinces there were more bodies of States than 
One. Thus Priesland had three divisions, each having 
States. These divisions were diatributed into Bailliages, 
twenty-eight in number, and each sent two deputies to the 
States, and each town two also. The Deputies of the 
3atllii^ge8 were chiefly Nobles. 

The Connt had a Council in each Province, called the 
Sroedschappe, or council of wise men, which used in former 
times to deliberate on great afifairs, but latterly only chose 
the inferior officers of the County. In some districts the 
choice of Councillors was vested in the inhabitants having 
a certain property, called the Rykdom, or wealth ; thus in 
Hoom, the most popularly constituted, every person 
having a fortune of 250 nobles voted. The election was 
in general of a complicated form, into which the Ballot 
entered. In some places the Council was a dose body. 
Dordrecht was the most aristocratic, as Hoorn was the 
most popular government. There the Council was com*, 
posed of forty persons, who held their places for life, and 
filled up the vacancies as they occurred in their own body. 
The Senate consisted of a Burgo-Master, nine Echemns 
(Sheriff), and five Rods (Councillors). 

The leading feature of the old Dvdich Constitution was 
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Delegation. Each Deputy to the States-Creneral, or rather 
each Commission, each detachment of deputies from any of 
the seven ProTinces, was not the lepresentative sent to 
consult for the good of the whole Union, hat the Delegate 
instructed to treat for the Proyinoe which sent the missbn, 
the agent to give, according to the instroctions of the prin- 
cipal, that principal's assent or dissent upon each qnestami 
propounded in the assembly of the States. In the Pro- 
vincial States it was exactly the same mle ; each town was 
a commonwealth within itself, so far independent that it 
sent a person or persons to give its vote, not to confer with 
the Deputies of the other towns upon the general interests 
of the Province. Hence no councils upon any affiiir of 
general importance could be adopted in the States-General 
while one of the Provinces withheld its assent; and no 
measure affecting the Province could be adopted in the 
Provincial Estates if eadi town did not concur. The 
liberum veto prevailed in the United Provinces as much as 
in the Polish Diet ; only that it was worse in the Diet, 
because those who exercised it were not deputies, but 
persons sitting in their own right, and each individual's 
assent became, therefore, necessary. But the principle was 
equally bad; it was mere delegation, not representation. 

In 1795 the intrigues and the arms of France overthrew 
the Stadth older, and established the Batavian Bepublic. 
Early in 1796, after many attempts to place the govern- 
ment upon the model of the French, the executive power 
was vested in a Directory of five, who, with a legislative 
body of two Chambers, governed the republic — all Federal 
Government being entirely destroyed. It was the ob- 
stinacy with which the people clung to the Federal scheme 
that rendered the establishment of this new constitation 
so difficult. That scheme is well adapted to gain the 
affections of the unreflecting multitude, and also of their 
selfish leaders ; for it secures to each place a substantive 
weight and influence, and to each party chief a personal 
authority in the general administration of afi^s. It may, 
however, safely be pronounced to be a system of policy 
eminently inconsistent with the best interests of the com- 
munity, and indeed wholly repugnant to the very first 
principles of the social union. 
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It is not worth while to detail the arrangements of the 
Constitution of 1798, hecause it only lasted until Napoleon's 
p<.>wer was sufficiently established by the victories at 
Marengo and Hohenlindwi, and the peace with Germany 
that followed those marvelloiis events. In 1801 he suc- 
ceeded in establishing a new form of Government, that is, 
a form new in its details, but founded on the same principles 
as that of 1798. It was not, however, easily or imme- 
diately that this new Constitution was imposed. The 
Legislative Body, by a narrow majority, rejected it when 
proposed by the Executive Directory; but an appeal to the 
people at large having been at the same time made, it was 
found that 416,419 votes were registered in favour of the 
proposition, and only 52,219 against it. Hereupon the 
Directory shut up the two Chambers and forthwith pro- 
claimed the Constitution. 

The executive power was vested in a Eegency of twelve; 
the first choice of whom was made by the old Directory 
•naming seven, and these seven naming five. Each year 
one of the twelve retired, and his place was supplied 
by the Departments or Provinces in rotation naming four 
persons, from whom the Regents chose two, and of these 
the Legislative Body chose one. The Regents had the 
disposal of the forces, naval and military, and the choice of 
tlieir commanders, but none of themselves could be com- 
mander-in-chief. They had the conduct of all negociations, 
and the appointment of ambassadors ; but war could only 
be declared with consent of the Legislative Body. They 
had the appointment of the Ministers, but the other func- 
tionaries were named by them from lists of candidates pro- 
vided by the Departments, the Regents having, however, 
the power of requiring new lists if they rejected the whole 
names presented. The Departments of Administration 
appointed the subordinate of&cers. The Regents alone 
could propose laws to the Legislative Body. To be a 
Regent a person must be thirty- five years of age, and the 
salary of each was £1,000 a-year. They presided each 
three months in rotation. 

The Legislative Body was composed of thirty-five mem- 
bers, the first thirty-five being named by the Government, 
and a third went out every year. The qualification was 
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being thirty years old, being a nataral bom subject, and 
having lived six years in Holland. The elections were 
made by Primary Assemblies, the active citizens having 
votes, that is, such as had attained the age of twenty-one, 
resided one year if a native, six if a foreigner, was able to 
read and write, and had a certain moderate amount of 
property. The Legislature met of itself thrice a-year, and 
had extraordinary meetings when convoked by the Be- 
gents. All taxes must have the direct sanction of the Legis- 
lature. But it was a singular regulation of this Constitu- 
tion borrowed from that of France, that the discussion of 
all the legislative measures presented to it was carried on 
not by the Legislative Body at large, but by a Committee 
of twelve chosen by them each Session. The whole body 
then voted upon the Committee^s Report without debate. . 

The administration was distributed among a number of 
Councils, under the Regents. Thus there was a Councit 
of Commerce; one of nine members for the East Indian, 
and one of five for the West Indian possessions of l^e 
Republic; a Council of Marine, of seven members. These 
four Councils were appointed by the Regents. The 
Chamber of Accounts consisted of nine members, and these 
were appointed by the Legislative Body. 

The Supreme Tribunal for the whole Republic was 
composed of nine members (the favourite Dutch number), 
chosen by five of the Legislative Body and five of the 
R^nts. The members of this Higher Court held their 
places for life. The original jurisdiction of the Court was 
in all proceedings against members of the Legislature or ' 
the Government, ana in all causes in which the State was 
a pariy. Its appellate jurisdiction extended over all the 
inferior Tribunals, whose decisions it could set aside for 
error in law, as a Court of Cassation ; but it had also a 
general appellate jurisdiction over the Courts of Justice 
everywhere. It could order proceedings by the PubKc 
Prosecutor, whenever it deemed the State to have been 
injured. Though this Court was considered supreme, yet 
a kind of appeal, or something between an appeal and a 
re-hearing, could be had after any judgment pronounced 
by it. La this case Adjuncts were chosen from the De- 
partmental Courts, and sat with it. 
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The General Public Prosecutor, and the Public Prose- 
cutors before the Departmental Courts, were named bj th« 
Begents from triple lists sent by the Supreme Court and 
the Departmental Courts respectively. Beside these 
functionaries there were joined to the Supreme Court three 
Syndics, Doctors of Law named by the Legislative Body 
from a triple list presented by the Supreme Court itself. 
The office of the Syndicate was to watch over the Consti« 
tution established by law, to receive complaints conceming^ 
any breach of it, and to put the charge in a course of 
investigation. 

In 1805 Kapoleon caused a great modification to be 
made of this Constitution, though its fundamental provi* 
sions were retained. The Begenoy was abolished, and the 
executive power placed in the hands of a Grand Pensionary, 
elected for five years by the Legislative Body, and endowed 
with the power of naming the Council of State, and with 
the patronage of all the public functionaries, except those 
hddmg judicial offices, but having no legislative or judicial 
power whatever himself. The Legislature was reduced to 
nineteen members, chosen by the eight Provinces or De* 
partments, Holland naming seven, Utrecht and Zealand 
one each, and the others two each ; the Administration of 
each Province returned four names for each vacancy, which 
the Pensionary, reduced to two, and of these the Admini- 
stration chose one finally as the Depuly. 

This Constitution was plamly intended only as a step 
towards creatmg Holland into a kingdom, which was ac- 
cordingly done the following year; and the only change 
beside substituting an Hereditary King for an elective 
Great Pensionary, was the increasing the number of the 
Legislative Body to thirty-eight, of whom Holland chose 
seventeen, and the other provinces some two, some 
four, and some five. They were chosen for five years^ 
and had a salary of ;£300 a-year each. 

In 1810 Louis Napoleon abdicated the Crown, and the 
Batavian Kingdom was united with the French Empire.' 
In 1814 it was again severed, and the Constitution now in 
force was established. The whole Low Countries, as well 
the. Seven United Provinces as the Austrian Netherlands, 
were formed into one Monarchy, called the Kingdom of 
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the.J^etberlands; and &h tbe head of this new State was 
placed the family of Orange. The Bevolutiou of 1630 at- 
Brussels, which apparently was caused by the contagioa 
of the French lievolution in. that year, separated tha 
Dutch FroTuices or Departments from the rest; and thus 
formed two Kingdoms, one of which remains in. tba 
Orange family, the other was conferred in 1831. upon 
Prince Leopold. The Constitution of each is the. same 
separately as was that of the whole before this change^ 
except that of course, the Legislative Body being divided 
into two, the numbers in each kingdom are diminished. 
We have only then to examine what was the Constitution 
estabUshed over the whole in 1815, and this task ia easy^ 
for it is substantially the same with our own. We sfaally 
therefore, only have occasion to notethoaea particulars in 
which it differs. 

There is some difference iti the counte of the descent of 
the Crown and the. provisions for the case of royal incapacity. 

1. It is not, a& in Eranoe, to the e&cbisioa of females^ 
nor, as in Englaad, giving them the same succession after 
males as in real estate, only excluding coparcenary ; but os 
failure of male issue of the. person last seized, his broth^s 
succeed to the exclusion of his issue female, and each 
brother becomes a stirps; but in case of the brothers leavf 
ing only issue female^ it does not seem to be provided in 
what manner the succession shall go, whether to the 
daughter of the last seized or to the daughtara passed over 
of the person whose male issue first failed. 

2. The succession is limited to other families named in 
the event of total failure, families collaterally connected 
with the House of Orange. But on the failure of descenr 
dants in those famihes, the Legislature is to assemble as 
States-General, the two Chambers meeting and acting, as 
one ; and in this case the Lower House (or Second Cham- 
ber, as it is termed) must have double ite usual number o£ 
members. The King is authorized to present a new law 
of succession to this assembly. If he dies without making 
such a propositioui the same body is to provide for tha 
succession. 

3. The Sovereign is prohibited from, holding any foreign 
Crown whatever. 
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4. A Queen Begnant cannot many without consent of 
the Legislature; she is held to ahdicate the Crovm by so 
doing; and if she has married before her accession without 
this consent, she loses her right of inheritance. 

5. The income of the Eoyal Family is regulated by law; 
the King has £240,000; the Queen Dowager, £15,000; 
the Hereditary Prince, £10,000, and £20,000 if married. 

6. The legal age is eighteen for the Sovereign, and the 
guardianship or regency is given previously to the emer^ 
gency hasppening, by the King with consent of the States, 
meeting in one chamber, as provided in caae of the suc- 
cession failing ; or if it has not so been settled, then by the 
States themselves. But, if the next heir to the Crown is 
eighteen years old, he alone has the right to the Regency. 
During the existence of the vacancy the Council of State- 
possesses the executive power, and it as$em:bles the States 
to provide for the emergency. 

It must be admitted that- this Conslatution provides far 
more wisely and safely for the defects in the Royal autho- 
rity than ours does. A general prospective law i» always 
better than a measure adopted under the pressure of the 
emergency ; and this is especially true of a measure such 
as that of naming a Regent. The Constitution of Efag* 
land, in fact, admits all the mischiefs of an elective 
Monarchy when there arises: any incapacity in the 
Sovereign. 

The prerogative is in some particulars more extensive 
than with us* 

1. All colonies and foreign possessions are under the 
exclusive government of the Sovereign. There is no dis- 
tinction made between those which are conquered and 
those already established under the national authority. 
The legislative power in all as well as the executive is in 
the Crown. 

2. The King appoints the salary and emoluments of all 
public functionaries, even of the Judges; but he cannot 
alter the salary of the judges during their lives. 

3. In the vacation of the Legislature the King can, on 
the advice of the Council and after consulting the Supreme 
Court, give such disj)ensations from the law to individuals 
as the emergency of the case may require ; but he must 
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immediately on their meeting lay an account of such pro- 
ceedings before the Chambers. 

On the other hand, the prerogative has three limits 
unknown in our system. 

1. Pardons can only be granted after eonsulting the 
Supreme Court of Justice. 

2. All treaties for any cession or exchange of territory 
must be ratified by the Legislature before they can be 
▼alid. It may be observed, that such cession or exchange 
in England, if made of European territory, would probably 
not be held valid until confirmed by Parliament ; but the 
case has never arisen in modem times, and since the con- 
stitution assumed a regular form. 

3. The number of the Council of State is fixed; it 
cannot exceed twenty-four, exclusive of the Princes of the 
Blood ; of whom the Hereditary Prince is the Counsellar 
by right whenever he comes of age. This restriction, 
however, of numbers applies to the paid Counsellors only* 
The King can name as many extraordinary Coimsellors aa 
he pleases ; so that the difference between the two systems 
in this particular is rather nominal than real 

The Legislative Body consists of two Chambers, one of 
110 deputies, the other of 40 at least, but which may be 
augmented by the Crown. The Deputies are elected by 
the States of the Provinces, which bdTore the separation in 
1830 were eighteen in number. Of these, Holland re- 
turned twenty-two, the two Brabants seven and eight 
respectively, and the two Flanders ten and eight, Hainault 
eight, and the other States some four, some five, except 
that Zealand returned three, and Dreuthe only one. This 
is called the Second Chamber, the other is called the first. 
The second is renewed by a third yearly going out ; but 
they are eligible again. All military officers below the 
rank of major are ineligible absolutely. The President is 
named each session by the King from three presented by 
the Chamber itself. The mem&rs receive at the rate of 
£250 a-year, in monthly instalments, but only during the 
session ; their travelling expenses are also paid. The age 
required is thirty years. 

The members of the First Chamber are named by the 
King, and for life only ; their age must be forty years at 
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least ; they have a yearly salary of £300 ; and the King 
names their President every session. 

In hoth Ohamhers the Ministers have seats, hut no 
votes, unless they are otherwise members. The Chambers 
must both meet once a-year and sit thirty days before the 
King can prorogue or dissolve them. Extraordinary ses- 
sions may be called by him at his pleasure. The ordinary 
sessions before the separation were held alternately at the 
Hague and at Brussels. The vote is in both by ballot 
only when they have to make any election. The quorum 
of each is the majority of the members. Propositions of 
legislation come from the King to the Second Chamber ; 
but that Chamber can address the King if the First 
concurs, requesting him to make any proposition, the First 
Chamber having no, power of originating this proceeding. 
On any proposition coming from the King both Chambers 
must consent in order to make it a law ; and the King's 
iinal consent is also required, although he should have 
originated the proposition. 

The Provincial States are composed of three orders, 
Nobles, or Equestrian order, towns, and country districts. 
The number of the Members and of the Electors are fixed 
by the Crown on the report of a Commission. The 
Chamber of Nobles is composed of members named by the 
King. The right of voting in towns depends upon the 
Constitution of each. The States in each Province meet 
once a-year at least, and extraordinary meetings are called 
by the King. They choose the Members of the Second 
Chamber of the States-General. These Provincial States 
are elected by the municipal bodies which are established 
both in towns and country districts, and which are chosen 
by popular suffirage in assemblies that meet periodically. 
Also the local administration is under the Provincial 
States, but no local tax can be imposed without the Royal 
assent. 

The Supreme or High Court of Justice is composed of 
members named by the King from a triple list presented 
for each vacancy by the Second Chamber; the King names 
a Member to be President; he also names the Public 
Prosecutor. All impeachments, all national causes, all 
causes in which the King or the Eoyal family are parties, 

2f 
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must come in the first iistaxice before the Supreme Court; ^ 
It has also an appellate jurisdietion orer all the inferior* 
tribunals. These are filled by the ^ng's nomination on 
a triple list presented by the. Provincial States. He Hke« 
wise names the Preside and the Public Proseontor in 
each. All places of Judges and Proseentors ate for life. 

All changes in the Constitution are first propounded to 
the Provincial States, who add to the Second Chamber, of 
the States-Gren^td a number equal to the ordinary number 
of Members. Two-thirds of the whole form a quorum, and 
three-fourths of those present must concur to adopt the 
proposed alteration. No alterafcion can be made, nor can. 
the order of succession be changed, during a JEtegency. 

The only materials changes that have been made in tfaia 
Constitution since the separation of 1830 have been the 
necessary one of the numbers which the two Chambers 
consist of, and which are in the Netherlawls 51 for the 
Eirst, all but 9 being nobles; 102 for the Second 
Chamber*; in Holland, from 40 to 60 for the First, and 
58 for the Second; and the taking from the Crown all 
power of dispensing with or suspending the laws. The 
Crown has not the power of dissolving .the Chambers, bvi 
can call an extraordinary Session. It can always jadjoum 
or be prorogued at pleasure after the first twenty days. All 
peerages are for life. The Courts of Justice are bound to 
disregard any Eoyal Ordinance made for the execution of ' 
the law, and which is contrary to the general law. The 
responsibility of the Ministers has akobeim fully established 
in both countries ; and every aet of the King must be 
countersigned by some responsible persoiKi . 

The particulars in. which these Constitutions differ.^tmi 
our own are not many, and, except that of the Peerage 
being for life, they are not very material. Some of them^ 
as those respecting the Begency, are undeniable and con- 
siderable improvements. The Constitution of the First or 
Upper Chamber is in every respect vicious; and in both 
countries, there being the materials of an Aristocracy more 
ample than in France, this is a serious defect needlessly 
introduced. But the form of Government is plainly mixed ; 
it is strictly that of a limited Monarchy. Neither the 
♦ The number is one for every 40,000 of the population. 
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Mooardbical nor the Democratic principle predominates ; 
ami it is only less perfect than our own in consequence of 
less than its just share being allotted to the Aristocratic 
interest. 



No. IV. 

ooTEBSvaaiXT or athekr 

Thib vas the most purdy demjocratic goYcmment ever 
established; and it could not have existed a mpnfch but 
for the checks provided upon the absolute power of the 
people. 

The assemMj (Ecdeski) of the peopki was composed of 
all.maleft of fre& condition and twenty years of age, not 
convicted of any o£fence. The Archons or executive magis- 
trates, of very limited power, ware chosen annually by the 
wealthier classes; but in the assembly all powers were 
vested. 

Peace and war, alliances, tases, expenditure, legislation, 
were all entrusted to the. same body, which likewise chose 
all the superior magistrates, the inferior ones being selected 
by lot. To the assembly, also, were all magistrates re- 
sponsible for their official conduct ; liable to be tried before 
it by impeachment, and to be punished by its sentence. 
This assembly met four times in every priftaneta of thirty- 
five days, or about once, every nine days ; but it was caUed 
together on any occasion that> required its interposition, 
either by the senate or by the chief archon, or by the mili- 
tary commandem with the senate's permission. The checks 
upon its power were originally considerable; and some of 
them continued at all times, though some had ceased to 
operate. The president (the Epistata or chief of the 
Froedri) was always: a member of the senate, and it was he 
who generally brought the business forward. No reso- • 
lution could be taken by it unless the senate had pre- 
viously sanctioned it by its vote. A measure adopted 
by the senate was valid and binding for one year, whether 
the assembly confirmed it or not ; but no decree of the 
assembly could bind till the senate confirmed. But as 
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the poT7er of the people increased, eren ihoogli the 
senate, hairing so much to hope or fear at their hands 
in the amount and distribution of magistracies, became 
extremely sabservient to the assembly, yet the latter, 
not content with their influence, by degrees assomed 
the direct power, not only of rgecting the senate's 
propositions, a power which they always possessed, 
but of making decrees and laws to which no prerioos 
sanction of the senate had been given. To ait and Yote 
in the assembly required no qualification, exoqpt beii^ 
twenty years of age and a native Atheman ; but whoever 
was degraded by any infamous crime was inc^acitated 
from attending, and it was a caj^tal offence for a forogner 
iio be present. The ordinary meetings were thinly at- 
tended, and it was often necessary to send officers around 
for the purpose of compelling those in the street to cone 
in under pain of being fined. The strict role required six 
thousand to be present when personal laws, as decrees of 
banishment or naturalization, were made ; bat Thucydides 
tells us that, for many years of the war, so many citizens 
liad been abroad on service or on business, t^at it had never 
been found possible to assemble five thousand. The gc* 
I>edient of giving pay to such as attended was latterly 
resorted to; and fourpence a day was found sufficient to 
attract the poorer classes. On great emergencies all the 
citizens, that is, all the people of Attica as well as the 
townsfolk, were summoned.* It was some check upon 
their proceedings that the old were allowed to speak first, 
and for some ages no one under fifty could begin a debate 
It was a more effectual practical restraint that, though 
every one had a right to speak, hardly any one ever thon^t 
of doing so but the appointed orators of the State. But 
the proceedings were generally as tumultuous and as ninsy 
as might be expected in these circumstances.t 

The Senate was probably at first the council of the 
king, and then of the archon ; but when that office became 
annual, the senate's authority must have greatly increased. 
Solon appears only to have increased its numbers, and 
made its power more solid. The chief prerogatives of the 
• Thucyd., vii., 72. 
t IT. Emmias, Vet, GrcBo. iRep. Aih.) -Car. Sigon., D4 i&y. AA^ it, 4* 
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goremment being afterwards transferred to the popular 
body, the senate had much less influence than before ; but 
it always retained considerable weight in the administra- 
tion. Solon had required that every resolution of the 
popular assembly should first be sanctioned by a decree of 
the senate; but this afterwards ceased to be the law. Yet 
the ordinary course of proceeding was that both should 
concur, and it was held to be a principle of the constitution 
that the senate's decrees had, without any confirmation by 
the popular assembly, the force of law for a year. Cer- 
tain questions seem to have been reckoned its peculiar 
province, and those of great importance, as peace and war, 
the raising of money for the public service, the care of the 
navy, and of all matters concerning the . religion of the 
State. But it entertained apparently all questions of a 
publio nature. Its jurisdiction as a court was exceedingly 
confined. If any case of a pressing nature arose, not ad* 
mitting delay, the senate considered it, and either sent it 
to be tried by the ordinary tribunals, or inflicted a fine, in 
imposing which it could nOt exceed five hundred drachmae 
(about £15)* It had the power of expelling its own 
members, as well as of deciding upon their qualifications 
when returned. 

The numbers of Solon's senate were four hundred; 
CSisthenes raised them to five hundred; and they were 
chosen by lot from all the tribes. Each tribe returned 
fifty ,t and fifty more as substitutes, J to take the places of 
those who might die, or be foimd disqualified on the 
scrtitiny. On being so returned each person underwent a 
scrutiny (docmasia) as to his character and life ; and he 
might afterwards be impeached before the senate itself for 
anything tending to disqualify him, as we see an some of 
the orations .that still remain. § The five hundred being 
chosen were divided into bodies or sections of fifty each, 
who presided in their turn, each of the first four sections 
for thirty days, each of the other six for thirty-five. The 
presiding section was termed the Prytanes; and there is some 
controversy as to the manner in wluch the presiding officers 

* Demosthenes expressly states this to be the limit of its jadicial power. 
t Amx99Tis» X Eir/X«;^«Tif. § Lysiaa, /n FAtfonein— passim. 
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of the sections were chosen. One opinion seems to be, 
that each section divided itself into five bodies of ten each, 
and that each of the first seven of each ten waa the chief, 
or Epistata, in his torn presiding one day in the senate, 
while the other three of each ten were left out altogether. 
— Another opinion is, that thirty-five.or thirty^sixof the 
prytanean section were, each in his torn, epistatss of the 
piytanes, and consequently presided (me daydn the senate, 
while 1iie:epistata chose by lot one fsom each of tiie other 
nine seGtions,i]iot being prytanes, and these nine were the 
proedvi, who presided. at the general assemblies of the 
people.-^ All.aeooants agree in this, i^at no one prended 
above a:day in his tarn, and that all the selections were 
made by lot. The president of the senate, of whose 
authority the jei&lousy w£3 thus great, generally opened the 
business for their consideration ; aiid he kept 1^e great seal 
of the State asvrell as the key of the citadel and treasury. 

. The prytanes formed a kind of college during their mcmtib, 
and lived at the public expense in a place cidled the ^d&tf, 
dose to. the senate-house, entertaimng there the public 
guests and any citizens who received that high honour lor 
their services. Jt was the duty of the prytanes taiQceive 
all proposals of a political nature from cTeiy quarter, 

' to reduce them to writing if deserving attention, and to 
lay them before the senate. They prepared i^e business 
generally for that body, and their president (^ptsioto) 
opened it to the meeting. Any proposition of a l^isla- 
tive kind, made in the senate, was referred to them. Some 
have supposed that the scrutiny into the conduct of magis- 
trates was performed by them. This seems doubtful ; but 
certainly they are represented as exercising great authority 
in the administration of public affairs fromtiieir weight in 

* the senate. The daily pay of a senator was double that of 

. a person attending the assembly, about eiglitpence sterling. 

The voting was generally by the bean, or iudlot.in later 

times. Originally it was, as in the assembly, by holding 

up the hands.* The ancient authorities are full of aUusions 

• Car. Sigon., De lUp. Ath., ii., 3— G. Postdli, Rep. Ath., c 7— U. 
Emmlus, Vet. Gr. (Rep, AiLy^Thuc, viiL, c. 69. Plufewoh (Fit 
Publtcolay says that the aanate exiated ^befoze Scion, but hedouUed iti 

nnmbers. 
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« 

to tbe ballot, of which two are remarkable. Demosthenes 
says that the law required, when a foreigner was to hare 
the rights of citizen conferred on him, that the roting 
should be not only by the bean, but so secretly, before 
strangers were admitted (that is, foreigners), that every 
one might be entirely master of himself, and examine in 
his own mind the merits of the party.* .^chines says 
that the senators had excluded Timarchus, voting by the 
leaf, that is with the names written down, but retained 
him afterwards voting by the bean ; for which the people 
punished them by withholding the olive crown,t the 
. reward given to senators on quitting their office. 

. It is here obvious to remark, that if the choice of the 
senate and of all those who presided in it, as well as in the 
assembly, were really made by lot, as was professed, there 
could hajre been no security whatever for the selection of 
fit persons. TThe scrutiny could, not have been at all 
effectual for this purpose if it be true, as is represented, 
. that only an equal number of supernumeraries (eTi^Btx<^»rti) 
were returned. For how is it conceivable that out of 
twenty thousand individuals, the great majority of whom 
were of the lower description, the lot should ML upon only 
five hundred unfit persons in the one thousand returned P 
The probability certainly is, that seven hundred or eight 
hundred out of the one thousand should be unfit for the 
office. Possibly the inferior classes, though possessing the 
right, did not enroll themselves so as to be chosen to the 
senate, and were satisfied with being so enrolled as to have 
a right to attend the assembly. We can else with difficulty 

* KvfUi t»» MVT9S murw in»fT»f rxa^nrm ^9f &v9t* ifrnm /MtXXi/, &C. 
— /n Near. ap. Eebke, Or. Gr., li., 1 375. He speaks of it as if the 
common voting by bean was not a complete ballot — ■\J/»ip^afitt¥ot and 
M^vpl^fiv ^fip^ofittvot are here as elsewhere apparently distlngnished. Tiie 
main difficulty of the passage, however, is in 'the yiffet avat^uv^ which 
some kave read as if it were that screens were raised to protect the voters 
from observation, and others as if the only reference were to the booths 
being taken away before strangers were admitted ; while Wolfius and 
others read it ytfi Cqu. yt^avu?), «. e., taking np (atxt^tn the freedom, 
or honour conferred. Yet it seems not very sensible to state that before 
the vote conferred the freedom, the frecdonn could not be taken up. 

t ^sch.. In Tim. The unpopular course was clearly the one they took 
when voting more or less secretly. — BeiskOi Or, Gr,, im 129. 
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understand how any body could be tbus formed resembling 
a senate in its character and functions.* 

The Areopagus was a body of a very different con- 
struction, and it must have exercised a great influence over 
the proceedings of the assembly, if it had not a direct 
control. It is a remark of Plutarch that Solon, by these 
two councils, the Senate and Areopagus, made the 
commonwealth fast as by two anchors, in the popular 
tempests. He certainly did not for the first Ume erect 
the Areopagus, but he greatly extended its jurisdictioii; 
and from other passages of the same writer it is dear 
enough that he only referred to the changes made by Soion 
in both these bodies.f Before his time the Ar eopagos had 
only a high criminal jurisdiction; he gave it tLgeaeal 
censorial power, enabling it to punish by censures and 
exposure, and also by penalties, all transgressions against 
the rules of morality, and all infractions of the customs of 
the country. This important office it continued to dis- 
charge for about a century, when Pericles abolished it, and 
confined the jurisdiction to criminal matters and a genend 
supermtendence of the other tribunals, from all of whidi 
there lay an appeal to the Areopagus. It appears also^ 
in sending causes to be tried by them, to have had a 
jurisdiction in the first instance. From its ancient re- 
spectability, fi*om the high powers which it still ] 



* Xenophon*8 opinion of the Athenians and their goTerament was 
sufficiently low. " These folks,*' said he, '* can easily distingoish good 
citizens from bad, and they lilce such as serve their purpose, how worthless 
soever they may be, hating public benefactors, as deeming that merit is 
rather hurtfal than profitable with the multitude. Not that all this is to 
be blamed in the people themselves ; every one has a right to pursue hb 
own interest Bat when you see any one not of the people prefer to 
live in a state subject to popular dominion rather than in one whecB 
an oligarchy is established, you may rely on it he does so from no 
good motive, but being determined to act amiss, he thinks he can 
better escape detection under a democracy than an oligarchy." — De Rep, 
Atk,f cap. ii. 

t We may probably so understand also the passage in Cic i>e Off.^ 
lib. i., in which he compares- Solon's institution of the Areopagus to 
Themistodes* victory at Salamis. Demosthenes treats the origin of the 
body as lost in fabulous antiquity, and describes it as having tried Mars 
for the murder of Halcrothus, on the complaint of Neptune, (/is Ariatoc,) 
J. Meursitts clearly shows that the Areopagus ejusted befinre Solon. 
(Areop,^ cap. iil) ^ 



OOVEBNMBNT OF ATHBKS. 441 

and from the higber which for many years it had exercised, 
with universal approbation for its rigid justice and its 
humane spirit, this body retained a great weight in the 
community; it occasionally interposed its authority on 
questions of a political nature, even after the time of 
Pericles. It was the highest and most venerable of all 
the tribunals. Even foreign States have been known to 
appeal to it, and refer their disputes to its arbitration. But 
what especially made its power and its proceedings of 
importance was the independence which alone, of all the 
canstituted authorities, it appears to have enjoyed. It was 
the only body not immediately dependent upon the people; 
and thLs maJces it the more to be lamented that several 
particulars in its structure and operations have been left 
unexplained by ancient writers. 

The members were appointed for life, all the other 
magistrates being of annual nomination. They were chosen 
from those who had been archons, and who, on quitting 
office, could undergo a severe scrutiny, both as to their 
accounts, as to their whole conduct in the magistracy, 
and also as to their whole previous life. They were re- 
quired to be well bom, to have received a good education, 
and to have distinguished themselves by their public 
services. They must also have been of mature age: what 
I that age was we are not told ; nor is it anywhere asserted 
that there was any fixed period assigned by law ; neither 
does it clearly appear before whom the scrutiny was made, 
in whom the decision was vested, or that there was an 
appeal from it if unfavourable. The Logistce are represented 
as examining the ex-archon ; but so they examined every 
one retiring from office. The logistsD were ten persons of 
great knowledge and respectability, chosen yearly, one 
firom each tribe, before whom every magistrate was bound 
to appear, and render an account of his public conduct, 
within thirty days after the expiration of his office. In all 
probability the inqmry was originally confined to matters 
of account; but it seems clear that afterwards a more 
general investigation was entered into. JEschines distinctly 
shows that those who had no public money passing 
through their hands, nay, those who, so far from being 
public accountants, were, like the Trierarclwe, persons 
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chosen to undertake an expense for the public, were sul^ect 
to this revision; and he asserts that the members of the 
Areopagus itself (who could hare no* handling of money) 
were liable to be examined bj these logistse-f The logistae 
had no power of passing a sentence; they could only acquit 
or send to trial those whom they examined; but their 
acquittal was not final; the par^ might afterwards be 
brought before the hdisBa and condemned. The ex- 
amination or sorutiny of the ex>archon3, therefore, was a 
necessary proceeding, whether they were candidates for the 
Areopagus or not. The probability is that the Areopagus 
itself decided, taking into consideration, no doubt, the 
report of the legists ; but it is generally i^^ed that the 
claim of the ex-archon to his place was irresistible if he 
possessed the qualifications required. Ass they had enjoyed 
the popular favour the year before when chosen archons, 
the Areopagus, was not likely to reject them if their merits 
were manifest. 

The numbers of the- Areopagus were neeessarily uncertain ; 
but it is singular, that the ancient writers afford us no 
means of ascertaining how many they generally were. 
Sometimes they are said to have been thirty, at another 
time fifby-one ; but if, as is generally supposed, Socrates 
was tried before them, the number who concurred in his 
sentence was above tiiree hundred, and sixty; and we are 
also told that before the eighty, who changed their opinion, 
went over between the trisd and the sentence^ the majority 
' was only three. This would suppose a very numerous body, 
more numerous than the senate. Now nothing can be less 
likely than so numerous a body retaining at all tiaies the 
extreme veneration in which they were held by a people as 
fickle as critical ; not to mention the impossibility of so 
large a number resulting from the annual election of a yery 
few persons, probably advanced in life. Either then tiiere 

* ^sch. In Ciet. — Dobson, tUL, 173. When he adds that the 
Areopagua performa its high fonctiona aulject to the votes of the 
Heliastn (xv^ia* myu rmf ft.%ytrran m ▼«» itftm^ ^)if »0t ^8 meMS 
that the membera might be impeached at the inatanoa of the logiate. 

t There either were other magistratea of a similar kind called Euthyna^ 
or this is another name for the legists. The difierenoe between the two 
is mentioned bj some and denied by others. If thejrwere diffeient, 
pirobably the one claaa was oonflned to examining the-acommta. 
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must be some error in the texts, or Socrates must have been 
condemned bj another tribunal, probaUj, as we shall pre- 
sently see, the Heliastse. 

The meetings of the Areopagus were held on the hill 
dedicated to Mars, from whence their name* was derived. 
One or more of the archons presided, and propomded the 
busmess at each sitting. The sittings were in the night ; 
no adyocate or party in addressing it was permitted to 
declaim or use anj rhetorical artifice. The decisions were 
giyen by ballot. The person tried could not be sentenced 
the same day ; and if he chose to fly, though on his trial 
for a capital offence, as murder or treason, neither the pro- 
secutor, nor any magistrate, noreren the court itself, could 
prevent his escape. Sentence of outlavny and forfeitmre was 
alone given against him. 

Some have maintained, and J.Meursius among the num- 
ber, that an appeal lay from the Areops^us to the assembly, 
as it certainly lay by Solon's laws from all other tribunals ; 
and some passages have been adduced to prove this. But 
there seems little probability that it was so, and the passages 
are not unequivocal and decisive. Its high Auctions would 
seem to preclude this appeal : and learned men have held 
that the sentence being final, was one reason for St. Paul 
being dragged before it. But the true reason was, because 
at that period the Areopagus had the jurisdiction respecting 
the introduction of foreign gods. It is said that there are 
proofs of the decisions pronounced by it being reversed in 
the assembly, or rather by the Heliast». When these 
cases, however, are examined, it seems doubtful whether 
there had really been a judgment of the Areopagus, or only 
a report putting the party on his trial. This -is at least 
certain, that in some cases it was armed with authority to 
pronounce a final sentence ; that in bthers it appears only 
to have begun the prosecution ; while in others it could 
review the decision of the Helisea, and put a person on his 
trial a second time who had been acquitted. But even those 
who maintain that an appeal lay, admit that when the 
Areopagus did pronounce a sentence, there was hardly an 
instance of its giving dissatisfaction ; and the passages are 

* Agists *»y«ft Mars^ hill, as it is sometimes translated, e. g., in thtt 
New Testament relating to St FauVs trial before this oourt, (Acts zvii.) 
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clear which represent that even the parties against wbom 
the decision was given always acquiesced. Some say* that 
convicts always confessed they were rightly sentenced. 
Demosthenes himself, who did not go so far, yet saysf that 
there never was an instance either of a prosecutor who had 
failed, or an accased person who had heen condemned, being 
able to show that the Areopi^s had decided erroneously. 
Practically speaking, then, their decisions may be considered 
as having been final. It appears that in some cases the 
Areopagus itself referred matters to the other tribunals, 
probably the Helisea, notwithstanding that they had final 
jurisdiction respecting them.:^ How great was the in- 
fluence of the Areopagus with the people appears from many 
instances. On one occasion, when a vote of the assembly 
had passed over Phocion, always unpopular with the 
multitude, and given the command of an expedition 
to their favourite Charidemus, the Areopagus went 
among them and by their authority obtained a reversal 
of the ill-considered decision, and the appointment of 
Phocion.§ 

Next to the Areopagus in importance was the court of 
the Helisea, or the fi^astse, which does not seem to have 
been a eoiu:t of ordinary jurisdiction in criminal cases, but 
to have had special jurisdiction in these as it ordinarily 
had in civil cases, and to have had all important cases 
respecting the State and political offences brought before 
it, as part of its special and extraordinary jurisdiction. 
There seems good reason to think, notwithstandmg the pre- 
vailing opinion of antiquaries in favour of the Areopag^, 
that the Helisea sentenced Socrates; and the reference 
made to his trial by ^chines, when he says, " the people 
whom he is addressing put Socrates to death," may very 
reasonably be accounted for by the circumstance of the 
same people forming also the court of the Heliastss. These 
were chosen by lot, and for the particular occasion, as it 
appears; the archon, to whom complaint had been pre- 
ferred, and sometimes the Areopi^us, directing a trial 
before them. The number varied according to the nature 

♦ Lyc.,/ift2>oc. f Dem., Tn Aristoc, , J -ffischines, In Tim 

§ J. MeaiiB., Si^on, — Id., Areopagus, — Car. Sigon., De Itqt, i(^, iL,. . 
6.— G. PostclM, a iv.— U. Emmius, VtL Grac, De Sep, AA. 
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and importance of the cause; it seems never to have been 
less tlian 500; sometimes 1^000 or 1,001, and some- 
times as many as 1,500. The chai^ against Demosthenes 
"was tried before that number, as Dinarohus expressly states 
in his oration addressed to them, that they were so numer- 
ous;* and if there be no error in the text, Andocides, 
referring to his father's prosecution of Speusippus, says 
there were 6,000 present on that occasion.f It manifestly 
was only another, and a somewhat less promiscuous 
assembly of the people than the ecclesia. It was less 
promiscuous, because the age of thirty was required, and 
the numbers were taken apart from idl the rest, though 
taken by lot The number was fixed on each occasion by 
the archon. It was, on account of its great number, and 
the magnitude of the causes which came before it, reckoned 
the highest court ; but as it only met rarely, and as the 
Areopagus was a permanent tribunal, beside its weight on 
political matters, its superior importance is manifest. A 
solemn oath was taken by aU the judges, or rather jurors, 
of the Helisea, binding them not only to judge according 
to the laws and the evidence, but also to maintain the 
established government, to resist all attempts at an extinc- 
tion of deb^, a division of real estates, the establishment 
of a tyranny or an oligarchy, or the undue election of 
magistrates ; so that, though assembled for the trial of a 
cause, they appear to have interfered, at least as incidental 
to the subject-matter of their jurisdiction, with many of 
the most important branches, both legislative and execu- 
tive, of the administration. Thus they were evidently 
called upon to repeal illegal decrees, and even to abrogate 
laws that had been made irregularly and unconstitu- 
tionally; because when any one was tried before them for 
having caused such a law to be passed, its repeal, as well 
as his punishment, was sought by the articles of the 
chaise. In this respect they appear to have had a juris- 
diction somewhat resembling that of the Federal constitu- 
tional court in the United States of America. There is 
every reason to suppose that most of the great political 

♦ Rdske, Or. Gr,^ iv. ; Din., 72. 
f lb., iv., And, 9. He speaks of it as a court of 6,000. K<m ny^ufetT* 
%f i^«JU^;^iAiMf A^jfyoMty ttmt ftiriKa^i hxttaruf roffauruf 200. 
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causes of which we have any aoooaut were tried before this . 
tribunal. 

The Ephetm were, next to the Areopagus^ the most ancient . 
of the judges, being, in the time of the kings, fifty Atheniana.- 
and fiitj Argives, wh& tried all crimes of homicide. lu 
Draco's time they were reduced to fifty-one (to avoid the 
chance of equal division), and the Ai^ves.no longer formed . 
part of the court. Afterwards each. of the t^i tribes chose t 
five persons of the age of fifty at. least, and of unblemished 
reputation ; another was added by lot. These j udges formed 
four courts, called the PryUmeium, Fhreatrium, DdpJdumf . 
and FaUadmm, which tried the different kinds of homicide ; 
the Frytcmea, for example, that which was occasioned by 
animals, or by inanimate objects. Solon is supposed to have 
gi^ven extended powers to the Areopagus as a counterbalance 
to the influence of the ephetss. Some have confounded this 
tribunal with the senate, misled by the Frytaneum, which, 
formed one of its divisions** But the members, ^ well a& 
its functions, were totally difiea-ent. These prytanes how- 
ever, that is, the tenth part of the senate in rotation, beside 
presiding by their epistatss and proedri over the senate and. 
the assembly, exercised, as- we have seen, great powers, but 
not apparenidy any judicial functi(in& 

Such were the constituted authorities of the Athenian . 
system, resolving themselves all, more or less immediatelj; 
into the bulk of the people ; and we are now to consider in^ 
what manner any control or check was* provided, beside the . 
Areopagus, to render the working of the machine regular, 
and keep it subject to. any fixed kw, or any influence other 
than popular caprice. 

1. The appointment of public orators may be deemed 
some kind of check upon the popular proceedings, though 
it perhaps rather evinces the great sense which there was of 
some check being required, than the efficiency of the expe*^ 
dient resorted to. Ten orators were chosen (latterly at least 

* J. Stephanin, DeJutisdi, VeL Grase.^ cap. iv. Ineap. iii. the leaised 
author treats the ooart -of the. prytanes as the seoate, and these is no ■ 
inaccoiiicy in so doing, the senate having civil jurisdiction. But in capw.. 
iv. he gives the same court jurisdiction as to homicide by animals and 
inanimate objects, which belonged to the branch of the fifty-one under the 
aiebon eaUed king. He sopposes Socsrates to have been tried in the 
prytanes or aenate.. 
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by lot), who both in the saiate and the assembly vrere to 
debate for the people, r^resenting their interests, as it were ; 
and they were paid a small sum each time they spoke.^ 
They appear to have undergone a scrutiny before being, 
allowed to act as orators, probably before they were drawn 
by lot ; and any immoral conduct; or political or other 
offence, or any misbehaviour in war, precluded thmn from 
being chosen. They were also required to be natives, born • 
of Athenian parents, ta have one or more legitimate children/ 
and to possess property in Attica. The same charactev and 
qualification, ascertained by the same scrutiny, was required 
of all others who would address the assembly, as well as of 
the Public Orators ; and whoever succeeded in concealing 
any part of his former life from- the court which examined 
him previous to his admission, was liable to be punished, as > 
well as disqualified from acting in future, upon the impo8»*' 
tion being discovered. In practice, hardly any one but the* 
Ten Public Orators ever addressed either the senate or 
assembly ; and this, as well as what ha» been stated re* 
specting the choice of the senators, mal^e it very difficult 
to conceive that the lot really decided upon all these elecN 
tions. Practically there may have beee some arrangement ' 
or understanding by which the names of comparati^y few 
of those eligible were placed in the urns. 

2. The strict rules, however, respecting -alterations of 
the law were a much more effectual check upon the wild 
democracy of the Athenian constitution. Fortunately a 
tolerably exact account of this is given in the orations which 
remain of Demosthenes and Andocides ; an account which, 
if it is far from explaining every particular of the legis- 
lative process, yet shows clearly that there were dekya 
interposed, and notices required to be given, which afforded 
an opportunity for rdlection to the people themselves, for 
the exertion of such influence over them as the Areopagus 
possessed, and for the operation generally of the authority 
that always resides in the Natural . Aristocracy of tha 

* It was one drachma^' or eightpeneer Nothing is moro puzzling thas 
the small sums which appear to have been received as adeqoate payment , 
for public services, and to have been eagerly sought after. Three oboli. 
(fonrpence) a day for attending the assembly ; for the «enate^ six oboli ^ 
nay, only the same for the Ajnopagns itself -when aittiog judicially. 
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community. The constancj with which the Athenians 
adhered to these roles rather than their original adoption, 
which was prohablj owing to oligarchical influence, is a 
proof how conscious thej were of their own unfitness to be 
trusted with the supreme power, of the little reliance 
which they had upon themselTes. 

The three first assemblies each year were devoted to 
the consideration of new laws; but the two first of tbe 
three could only consider of such as were not repugnant to 
any law already existing. The proposal of a repeal or 
other law inconsistoit with the old was then received, but 
it was rigorously exacted that no such law should be pro- 
pounded without a previous repeal of the old. As soon as 
the proposition was made the senate appointed a number 
of persons called NomotheUB^ or law-makers (some think 
fifty*), not by lot, but by selection, to digest and reduce 
it to writing. In that form it was laid before the pry- 
tanes, who were to make it public by immediately affixing 
it to a portico in a firequented part of the city, called the 
Eponynd, or Statues of the Ten Heroes. It was required 
to be thus placarded daily until the assembly again took 
it into consideration. Other nomothetes, said to have 
been five hundred, and chosen by the districts who returned 
the senatef (the I>emt), then examined it, as did the senate 
itself. All the nomothetes must have served as Heliastse, 
and taken the solemn oath of these judges. Then five 
persons were chosen, but not by lot, called Syndics, whose 
special duty it was to defend the old law, and of conse- 
quence to resist the introduction of the new. Finally, the 
assembly, on the full discussion of the question, determined 
upon adopting or rejecting the proposition. 

* ?5?*" "nppoees tbe word )f to have been originally the cipher for 
^fty {Or, Gr. And. de Myater., iv., 40), and he translates it so acoord- 

*» \ ^*?* "®®"* ■°"* *****" ^^^ suspecting an error here, if not in tha 
•I*.* Saa * '** '*^® interpretation that has been ^ven to it Andocides 
and ^ nomothetes, ivs i» %nt»trai liX^f « (Reiske, Or, Gr., iv., 40); 
DroMi!^.^ ^ •'' "«">Jog the nomothetes, were sworn before thev 
F^wweo. Demosthenes says they took the oath of the Heliastse (/« 
•BPDoiM r^-« "^l "°*'*'"e **' ^^^^ appointment. If the demi, as ReUke 
instaW Iml * !L ^' actually elected the nomothetes, it is the only 
people. indftST^K ^^ "**^« ""^ "^^"^"^'y Inft^at would describe the 
i^P^r inaeed, the assembly as well as the demL V 
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3. But another iiDportant reBtraint was imposed hj 
positive law, and it operated at all times, and actively, 
though it was perverted, like everything else in that 
turbulent commonwealth, to the purposes of faction. It 
was criminal to bring forward any decree or any legislative 
measure whieh was contrary to the existing law : the first 
step to be taken was propounding a direct repeal. This of 
itself was a great security ; inasmuch as men will often be 
averse openly and at once to abrogate an old law, or destroy 
an ancient institution, who would have little scruple about 
suffering it gradually to be undermined or indirectly 
assailed, and frittered away, as it were, by piecemeal. 
But suppose a person propounded a total repeal of the old 
law, he was compelled to substitute another in its place ; 
and if this was not beneficial to the nation,* he was liable 
to be prosecuted at any time within a year, although the 
people and the senate should have sanctioned his proposi- 
tion and passed the law — nay, although the same should 
have been acted upon. If his proposition, being adopted, 
had proved ever so beneficial, he was liable to prosecution 
unless he had brought it forward and carried it according 
to the strict forms of legislative procedure, having regard, 
among others, to the important rule which required direct 
repeal, and prohibited any indirect breaking in upon the 
existing law. Thus the responsibility under which the 
supreme power, the people, and the senate, could not- be 
placed, was cast upon each member of the community who 
chose to put that irresponsible power in motion. Every 
person, be he ever so insignificant, was entitled, on this 
condition, to make what proposals he pleased; and no 
person, how powerful soever, was exempt from prosecution 
for his attempts to change the law, or to obtain decrees 
inconsistent with its principles. Nor was the concurrence 
of the state itself any guarantee of his safety. The same 
body which to-day joined in carrying his measure, might 
some months hence, nay some years hence (for it sufficed 
if the prosecution were commenced within the year, the 
trial might be at any time), join in working his ruin, and 

* B^iTtihiof T« hiti^, (Dem. In Timoc.) The proper meaniDg is 
" fitted— well adapted." ' But in which way soever we translate the word, 
the argument must remain the same. 

2g 
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that without any original fault on his part or on theirs ; 
because all might have been formally done, and the event 
might still prove the change to be hurtful. It is no 
wonder that the orators and party chiefs at Athens stood 
in great dread of such a proceeding, and r^;arded with the 
most serious apprehension the responsibility which they 
thus incurred in the discharge of their public duty, if you 
will, but certainly in the pursuit of their own ambitious 
objects. 

This species of prosecution or impeachment was termed 
ypm^fi vctpatyofMip — '^charge or accusation of illegality;" and it 
was in constant use between the contending parties, or rival 
statesmen and commanders, down to the time of the Thirty 
Tyrants, who abolished it. The greatest orations of the two 
first orators of any age, Demosthenes and iGschines, were 
delivered upon trials of this description ; and some others 
of Demosthenes hardly less noble, were prepared by him 
upon similar occasions to be delivered by different parties, 
it being the practice at Athens for private accusers to deliver 
speeches prepared by professional orators, as well as to defend 
themselves when charged, in those instances in which ad- 
vocates were not allowed. Some doubt hangs over the 
question which of the tribunals had cognizance of this 
charge. There seems no doubt whatever that the great 
case of Timocrates was tried before the Heliastse, and the 
probability is that the case of Aristocrates was also tried by 
them. There can be very little question that the case oi 
Ctesiphon was disposed of by the same tribunaL 

4 Some additional check was interposed by the rale 
which was laid down as to the numbers whose conourrenqe 
was required in the kind of proceeding most likely to be 
influenced by popular violence. It was a rule constantly 
in force that no law could be passed to affect any one person 
without affecting equally the whole people, unless 6,000 
persons were present at the least. Beside the general law, 
many instances occur of this number being specially required 
by other laws, not indeed to join in the vote, but to vote in 
the question. Thus the admission of an alien to the rights 
of citizenship^* — the restoration of those citizens who h$^ 
been disqualified by crimes or default — ^the remissioi^ of 
* Dem. In Neaeram, 
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any debt * due to tbe public — $xe cases proyided for by 
particular laws ; although tbey all appear to come under 
the description of personal laws or decrees, and might 
therefore have been supposed provided for by the general 
law. It is to be observeid that this rule only applied to the 
proceedings of the assembly ; fat the senate could act by 
the bare majority of its numbers ; and the tribunals, such 
as the Areopagus and HeliaDa^ could proceed to sentence 
against individuals by the majority at meetings composed 
of comparatively few voters. 

5. Beside these restraints there were others much more 
feeble, because they were attempts, as it were, of the people 
to put themselves under disabilities, and had little more 
effect than to show how much some control was desiderated. 
Upon a new law being made, it was not unusual to add a 
Jx^rpetual prohibition of any repeal or alteration. The 
fiernds for the army had been by Pericles diverted to give 
the people the power of attending theatrical exhibitions, in 
which they so much delighted. Eubulus, a demagogue, at 
the very time wlien the expenses of the war most required 
this supply to be restored, had a law passed making it a 
capital offence so much as to propose it. — The exemptions 
from serving certain expensive offices had been carried to 
excess; and Leptines proposed a law, not only recalling some 
of those already granted, but prohibitmg, under pain of 
confiscation and infamy, any one to propose new exemptions 
In fiiture ; and it is to be remarked that, in the able and 
well-reasoned oration which Demosthenes wrote for one 
of the movers, of the repeal (the time for prosecuting 
Leptines having elapsed), the absurdity of a law assuming 
to bind the legislature prospectively is not one of the 
grounds taken, t It is an observation of Mr. Hume, marked 
by his wonted sagacity, that such laws proved ** the 
universal sense which the people had of their own levity and 
inconstancy."! 

^ 6. There was a power vested in the presiding officer 
similar to that of such importance at Bome> of adjourning 
the meetings of the assembly upon any omen appearing to 
authorize it. The archons, too, appear to have possessed 

• 14 /n Timoc. 

t Dcni., 2d Obfiiih,, and In LepU % Essays, Part i!., 10. 
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this privilege ; certainly the piytanes and proedri ; tbongh 
it seems to have been mnch more rarelj resorted to than 
at Roine. 

7. Tlie referring so many important questions to bo^es 
different from the assembly most be deemed a check vq^ 
its rashness and yiolence, even if those bodies were cofiisla- 
tuted in the same way with itself, which neither Utit 
Areopagus nor the Helisea were. The Hehsea came neoreBt 
to it in composition, being taken by lot, and without any 
permanent functions. But even if out of six or seven 
thousand persons five hundred arechos^i by lot, the merely 
setting them apart, especially if they are to act under tile 
sanction of an oath, is likely to make thear conduct more 
cautious and deliberative. We know howdiffex^niiy a very 
small number acts from the body out of which it is tedeen, 
in the instance of juries. To a certran degree the same Iswd 
of difference will be found to affect the proceedings of a 
much less select body like the H^iastiB. The same 
observation applies to the senate. There can be Httle 
doubt that the prytanes, though chosen like the other 4^, 
and their president, though also selected by lot, iblt an 
individual responsibility which did not influence the senators 
at large. 

8. The uncertainty in which we are lefb r^arding the 
right of appeal, and the course taken for obtaining the 
judgment of different bodies on the same matter, prevents 
us from being able to trace distinctly the operation of 
probably the most effectual of all these checks. One iMag 
is however clear : there was a tendency to have the pit)- 
ceedings of each judicature reviewed by some one or more 
other bodies, and an option given of going befmre aDe or 
other of courts of concurrent jurisdictions. In some in- 
stances it is believed that two decisions of the same body 
were necessary to give any sentence effect. It should 
indeed seem from the oration of Demosthenes against 
Timocrates, that hardly any resolution or judgment was 
final until it was executed, and that two successive deter* 
minations of the Senate and of the Assembly did not prevent 
the whole ground from being again gone over before the 
HeliastsB. If there lay no direct appeal from the Areopagus, 
there were few instances in which that body did not^ either 
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after or before pronouBcing a final sentenoe, send the case 
to the Heliastse. We have the remarkable instance of 
Demosthenes being either tried for bribery as to the whole 
matter, or at any rate as to the punishment to be inflicted, 
before the latter tribunal, after a unanimous sentence, or at 
Isaat a resolution against him, of the Areopagus. The 
oonverse of this case was that of Antiphon, stated in the 
(^fation upon the Grown. He had been arrested for treason, 
aad sent to take his trial in the Helisea, where by the arts 
of a party he was acquitted, and he left the city. The 
Areopagus had him seized again, and again put on his trial 
before the same courts, though probably not composed of 
the same members, when he was put to the torture, con- 
victed, and exeeuted.* There can be no doubt that such a 
eourse of proceeding ei^osed parties to great hardships, an 
aequittal being no proteclion ; but it is equally manifest 
that a security was derived from it against rash and incon- 
aiderate determinations. 

There was one kind of proceeding not peculiar to 
Athens, but more practised there than anywhere else, and 
which may be thought rather to operate in a contrary 
direction to those rules and principles now under con- 
sideration, giving a freer scope to the democratic power, 
rather than providing a restraint to it. It was an ancient 
eastom, the origin of which is left in great uncertainty, 
that when any citizen had, either from his wealth or his 
renown, and it might even be from the reputation justly 
acquired by his eminent services or his singular virtues, 
attained an extraordinary degpree of weight and influence, 
he was liable to be removed for a length of time by 
banishment, in order to prevent his acquiring a power 
dangerous to the liberties of the people, and inconsistent 
with the democratic form of the Government. This extra- 
ordinary proceeding was not of course regarded as a 
degradation; it was even affected to be treated not as a 
punishment; and it accordingly differed from ordinary or 
p^ial exile, because it was attended with no forfeiture, 
which always attended the other. In another respect it 
differed, that generally the place of banishment was 
assigned, although some have doubted this from the 
• D&n.^ De Cor, 
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examine of Themistocles, who, as a rewacd for sach services 
aa hardly any man had ever rendered to }m countr Ji was 
banished to Argos, and Thncydides nevertheless tells ns 
that he went to all parts of the Febponnesus«* It can 
hardly be supposed, however, that a person so unjustly 
treated as to be naturally bent on revenge should be 
suffered to go wherever he pleased ; and we maj therefore 
presume that the general rule was to assign the place of 
residence* The rules were very strict by which this pro- 
ceeding was conducted. A day was appc»nted on which 
the people assembled in the public plaoe or forum, where 
ten passages were prepared ; by these all the tribes might 
go to the urns in which each person was to put his shell, 
or rather piece of earthenware in the shape of a shell, fn»n 
whence the operation was termed ostracism. On this ware 
he was to write the name of the person whom he desired 
to banish. The nine archons attended, with the prytanes 
on the part of the senate, and they first of all counted the 
people present ; if there were fewer than 6,000 there could 
be no sentence passed; and there are three wholly incon- 
sistent accounts given of this quorum : one representing 
the presence only of the fixed number to be necessary; the 
second representing the number of 6,000 votes to be re- 
quired, but a majority of these to be sufficient; the third 
representing 6,000 votes as necessary to sentence any 
person.t There is also an opinion adopted by men of 
great name, on the authority of an ancient writer, that no 
person under sixty years of age could vote, but that there 
must be 6,000 present of the legal age of twenty.]; The 

• Thnc, lib. i, c. 186. 

t The aooonnt by Plutarch (Fit. ArisL) Beems, in one respect, very 
nniatelligible. He says that different peraons were proposed for ostneisn, 
aad that he whose name appeared on the greatest naraber of shells was 
banished. It is easy to see that when one party proposed to banish an 
adversaiy his friends wonld retaliate. Bat if the' vote was taken as Pin- 
tarch describes, it would follow that one or other most be banished, and 
only one; whereas the majority might be of opmion that both sboidd b» 
baiUshed, or neither ; and in the event of move than two being deoomuMV 
the consequence would be still more absurd. 

t Car. Sigon., De lUpub, Ath,, ii., 4 ; and he quotes Plutus's CommaU, 
Grax. U. £mmius(Fet. GrcBc) and A. Thysis (Rq^, Ath,) adopt the same 
aoooonL J. Meonios (AtL JLaet, y^ 18) gives all the other ksmiog oa 
thesol^ect. 
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time of banishment was ten years ; but sometimes a decree 
of the assembly shortened this period. Some of the 
greatest and most virtuous men in Greece, Themistodes, 
Oimon, Aristides, suffered by ostracism for the influence 
which their merits had acquired; and it has been a general 
remark in all ages, that the excesses of popular violence 
never brought greater odium upon republican government 
than was cast upon it by this refinement of cruelty and 
injustice. The professed object was to give a security 
lagainst the introduction of tyranny and the subversion of 
the popular constitution; but it would not be easy to 
imagine a worse result of any tyranny or of any change in 
the popular constitution than the enormity of ostracism 
ftself. This detestable custom was in use both at Argos, 
Melitus, and Messina, and at Syracuse, where it was csdled 
petalismj from the names being written on leaves. In 
the three former places the Athenian term of ten years 
was adopted ; in Syracuse it was only five ; nor was it long 
tolerated there, even in this somewhat mitigated form. 

It is manifest that all the circumstances which we have 
been considering depended for their influence, indeed for 
their existence, upon the strong disposition of the com- 
munity, and especially of the numerous and inferior class, 
to abide by ancient customs, and to make the deviating 
from them an exception of rare occurrence. This principle 
was mixed up with religious feelings ; and it was carefiilly 
inculcated by almost every one who pretended to acquire 
any sway over the people. All reflecting men must have 
early perceived that unless some rules were held sacred and 
immovable in the guidance of their proceedings, an entire 
destruction of the State must speedily ensue ; the catas- 
trophe which should involve the whole in anarchy, acoom* 
panied in all likelihood with subjugation to a foreign 
power, would almost certainly be attended with the rebel- 
lion of their numerous slaves ; and the massacre of the free 
native inhabitants by these enraged inmates, the resident 
foreigners heading them, must have been a risk seldom out 
of the Athenian's view when political contention came to 
an extremity. The contemplation of a hazard never remote 
from the commonwealth was sufficient to prevent a people 
so singularly quick, acute,, and intelligent, from lightly 
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neglecting esiMiUished roks, on the enHsroement of wlii^li 
their very existence seemed to dq)end. Nothing bat sucli 
A phranzy as seised the people of Paris once in two 
thoiisand years, and spread to infect the colonies, oonld 
have made the factious divisions that rained St. Domingo 
possible in a settlement where, as in Attica, a few thousand 
free men were sazroonded, and might at any instant be 
overwhelmed, by myriads of slaves. The modes of pro- 
ceeding, then, to which we have been refening were 
genendly speaking maintained by common consent and as 
a matter of course; and they most have had some tendency 
to moderate the power and regulate the caprice of the 
multitude. But after making all allowances, we most 
perceive that this power and caprice had quite scope 
enough to work the most extensive and the most remedi- 
less mischief. 

The body of the people in whom so ^Pedominant a power 
was vested were for the most part in needy circumstances; 
they voted secretly; they were therefore exposed to corrup- 
tion in all its forms, from the more refined influence of 
canvassing to the g^sser substance of threats and bribes. 
Even supposing them to have acted without interested 
motives, their poverty, which was such that a large pro« 
porti<Hi received a small allowance daily from the public 
treasury or granary for their support, must have greatly 
jarred with any patriotic principles, if they had been suffi- 
ciently enlightened to feel their influence. But they were 
only half educated, and being wholly incapable of thinking 
for themselves, abandoned themselves to the guidance of 
demagogues, who drove the disreputable trade of gaimng 
an influence over them by a hfe of artifice and intrigue. 
The statesmen of Athens were the most consummate 
artists in their calling of orators that the world ever saw, 
and they were among the most profligate and imprincipled 
men that ever obtained dominion over a nation. 

The power possessed by the multitude to be exercised in 
crowded pubhc assemblies, where nearly the whole business 
of the State, — executive, legislative, and judicial, — was 
carried on, made the profession of an orator the only 
important civil occupation, and they who pursued it united 
the calling of the hired advocate with that of the poliUdan. 
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Now ike neeesgitj of advocates in every oommuxilty 
governed by a system of laws is quite manifest; the 
service which they render is exactly this, that without 
their aid justice could not be administered, men's rights 
could not be secured, and the simple and the feeble could 
not be protected from the cunning and the powerful. But 
it is most essential to monds that the advocate should 
be only the representative of other men in that openly 
avowed capacity, and that all he says and does should be 
said and done by him as standing in the stead of the 
party« The pditician, whether sitting in a senate by 
personal right, or delegated by others to consult for theur 
good, acts in a judicial cs^acity, acts in his own proper 
person, and upon his own jud^ent ; he delivers his opinion 
because such are his convictions, and there cannot be a 
more corrupt or a more debasing employment of his facul- 
ties, or a more pernicious use of his position, than being 
alike prepared to support any side of any question. If aU 
the members of both houses of the EngUsh parliament, or 
both the French chambers, who ever bear a part in their 
debates, were also advocates practising at the bar, the 
eonstitution of those assemblies would suffer considerable 
damage from the unavoidable effect of the professional 
habit upon the political character. The large admixture 
of other leading men prevents this from happening to any 
great degree. If not only there were no such admixture, 
the advocate and the senator being completely identified, 
but if also the professional and the poHtical functions were 
entirely blended and confused, by the judicial business 
being carried on in the same assemblies with the legisla- 
tive, nay, in the greater number of cases the same question 
being both a cause and a law, or other State measure, it is 
easy to see how deep a wound must be inflicted upon public 
virtue — ^how wide a door opened to the contamination of 
statesmen's pmity. The Athenian orator in some meet- 
ings of the Helisea spoke as the hired advocate of a party 
who was on his trial, or was prosecuting an adversary ; in 
others he wrote for lucre the party's speech which he was 
to deliver in his own person ; and the greatest of all this 
celebrated body was known to have occasionally written 
the addresses of both sides. In other meetings of tiie same 
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tribunal he was to advise tbe State, but standing in the 
same place, addressing the same audience, employing the 
same resources, using the same artifices. No versatility of 
powen, no steadiness of principle, could in such circum- 
stances enable any man to draw the line betwe^i the two 
capacities ; and while he gave himself wholly up to his 
client in the one, reserve himself wholly for his conscience 
and his country in the other. It was of inevitable neces- 
sity that he came soon to regard the conflict of the senate 
and forum as the same, and to be ready for any side of any 
question in both. Bad enough is it for the State, degrad- 
ing enough for the individuals, that there should ocoasiKH:^ 
ally be men, or bodies of men, actuated by party views to 
the excess of regarding principles as indifferent, supporting 
whatever measures may tend to further such paltry inter- 
ests, and opposing, it may be, the self-same measures 
because their adversaries have adopted them. But what 
only happens on rare occasions in France or in England, 
and is the pity or the scorn of aU good men, according as 
they happen to be of a more humane temper, or a more 
severe, was the constant state of things si Athens, mar- 
shalling men on whichever side they foimd it for their 
interest to take, and making all principles be treated in 
very deed as the counters wherewith the game of faction 
was to be played. 

There can be no question that these men exercised the 
powers of government by leading the multitude ; and as 
the military commands were bestowed by the assembly in 
the same way with the magistracies, the generals were 
drawn into the •political contests, and became partizans of 
the orators, in some instances sharing in their corruption, 
though generally much freer from that taint than the 
gownsmen. These apparently were accessible to foreign 
influence, and even to corruption in its coarsest form. If 
all that is urged against Demosthenes respecting the em- 
bassy be put out of view, and his conduct before Philip be 
merely ascribed to embarrassment and timidity, there 
seems no ground for questioning the bribery that aftez^ 
wards led to his conviction. That we have only the 
powerful speech of lus accuser, and are without the replj 
which he may have made to it, and that a tradition re- 
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mains of Harpaliur sending an account to Alexander of the 
manner in which he had squandered the treasure embezzled 
from him, without any mention of Demostlienes as receiv- 
ing a part, is surely nothing like an argument to be set 
against the unanimous opinion of such a body as the 
Areopagus, by whose judgment, moreover, the great orator 
had professed his readiness to abide. Nor can the samd 
excuse be urged for him that has been set up for the party 
in England which has been charged with receiving foreign 
pecuniary aid to further its attacks upon arbitrary power, 
and the establishment of its own principles.* The Athe- 
nian partizan had deemed it for the interest of his country 
to reject the proposals of the Macedonian, whose pecula- 
tions made him the enemy of the prince he had robbed, 
until the fruits of those peculations were employed to 
silence the most eloquent of human tongues ; and it never 
has been suggested that the money, if received at all, was 
employed for any public purpose.f The mercenary nature 
of Demades was never disputed — it was hardly disguised 
by himself; and Antipater's saying has been recorded, that 
he had two supporters at Athens, Phocion who would 
recwve nothing, and Demades whom nothing would satisfy. 
Others made an open profession of such profligacy, and tms 

* There seems every reason to disbelieve the story, that the more di»- 
tingaished leaders of the Whigs, especially Russell and Sidney, wen 
parties to the assistance which some of them are believed to have had 
from Loius XIV. through his ambassador. Mr. Rose {Observations on 
Fox*8 Historical Worky sect, iv.) appears to acquit them of the charge, 
and he admits that the Tory leaders, with the King's connivance, received 
eonaideiable sums, and even, like their master, pensions. Lord J. Ros* 
sell, in his able and temperate Life of his illustrions ancestor (Chap x.), 
has convicted the principal author of the charge, Sir J. Dalrymple, of a 
misstatement so gross as well to deserve the epithet of ** dishonest,^* which 
he gives it ; and Barillon's predecessor, Colbert, it is curious enough to 
observe, describes the commissioners whom he was employed somewhat 
earlier to bribe, and among whom was the profligate and despicaUe 
Backingbam, almost as Antipater had described Demades — personsy h« 
says, whom be plainly saw nothing would satbfy. 

f Plutarch ( Vit. Vem.) relates other instances of Demosthenes' cormp- 
ti6D. If we may believe his account, Alexander found letters of the 
(«ator*8 in Persia, that proved his having reoeived sums of money fh>m 
that court But no bne can impeach his purity during the k>ng struggle 
with Philip, his enmity to whom seems to have been the predominating 
passion of his mind. 
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beeame even the language of aooefy aiaoDg the politieal 

elMses.— In het^ thoee politiciaos, looking to the sapport 
of the multitude, could always leekon upon a good chance 
of escape from proaecution ; and if they were not actually 
condemned, they had always a sufficient number of parti- 
sans to cover them from thie effects of public opinion. The 
operation of party in removing the chief incitemoitB to 
goSS conduct, and the most powerful restraints upon bad 
has been already explained. 

The Athenian factions and democracy worked in this 
manner more effectually than faction in our times. It 
was often easy for an mdividual, without party connec- 
tions, to obtain by rhetorical arts, especially when joined 
with corruption, indemnity for the worst conduct; and 
once secured by a vote, however narrowly carried in 
bis favour, the clearest proof of infamy, in the eyea of 
all virtuous and reflecting persons, was of no avail in 
effecting his downfedL That the fickleness of the peojde 
afforded chances of escape we have numerous proofii. 
The instance of Antiphon's first acquittal has already been 
mentioned. The acquittal of Ctesiphon was perhaps justi- 
fied in all the circumstanees of the case, though it must be 
observed that the preponderance of the legal argument was 
against him, and tnat an award of the honour in question 
to Demosthenes, avowedly given as an irregularity, though 
to be excused by his services, was all that in strictness 
should have been decreed. But tlie numerous court 
suffered itself to be carried away by liis eloquence, and, 
not content with honouring him, ruined his adversary, 
driving him into banishment by the failure of his pros^ 
cution. How little it was possible to reckcm upon the 
course which the people would take in any given case 
appeared the more clearly from this, that they ware tibon 
for the most part attached to the Macedonian party, and 
hostile to the great orator, whose own fate was not long 
afterwards sealed by the same fiddeness of the same people, 
recalling him from a just banishment to serve their own 
purposes, and immediately afterwards abandoning him to 
the fury of his enemy and their own, at a moment when 
he was wholly occupied with providing for their defencei 

The turbulence of the Assembly, and even of the less 
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numeroiis tribmuil, tiie HeKaea, wis as lenmkaUe as tiie 



intrigues snd proffigacj of tiie kadiiig men. On numj 
occasbns there was an uproar excited by the predominant 
party, for the purpose of preventing an adfenaiy being 
heard ; and this so sucoesBfbU j, that it is exceedingly nnoei^ 
tain whether some of the noblest remains of Attic eloquence 
were ever delivered.* Such scandalous scenes were not 
eonfined to meetings hdd upon pditioal qoestions ; thoseof 
a judicial kind were sometimes, though not so fxeqnently, 
discussed under iht same suuster influence ; and instances 
were not wanting c^ the most oninent men, charged with 
the greatest offences, and desirous to defend themselves^ 
yet prevented by damonr from obtaining a hearing. This 
happened to Demosthenes himself in one stage of tiie aooa- 
sation brought against him for corruption; and it was 
therefore that he afterwards obtained a decree referring the 
ease to the Areopagus. So sensible were the Athenians of 
this vice in their constitution, that an arrangement was 
made for the tribes taking upon themselves in rotation to 
guard the public meetings, and endeavour to maintain some 
order in their proceedings. The same causes, however, in 
which the evil originaiuit rt>ji|ij il also the remedy, and too 
often frustrated its operation^— namely, the fickle, inconstant, 
volatile temper of the people, and the great number of 
persons appointed to keep down tumult. These preserven 
of order were thems^ves led away by the predominant 
feelings, yielded toihe excitement, and joined in the violenoe 
which they were stationed to controL 

That the Athenians had not formed those sober and calm 
habits of both thinkisg and acting upon State affairs, which 
alone can fit men for bluing a useful part in the government, 
and which may be wholly wanting even to a people of great 
aeuteness, and very well acquainted with the particukum of 
each separate question brought before them, seems quite 
indisputable. It is also extremely probable that the same 
bad constitution might have worked far better with another 
nation, or with the same in a more advanced stage of 
improvement. But its vices were deeply rooted, and of a 
mischievous influence, which could in no circumstances have 
been fuUy counteracted* The want of the representative 

* Thk oontroveny ezbta svea as to the OratioDf upon tht Embusy. 
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prindple^the cMseqnently too laige nmnben winch aft* 
tended the meetings of the most powerM bodj in the State 
—the exercise of administralnve powers by such a number 
— the formation of the less numerous bodies by lot — and 
the confusion of judicial as well as legislatiye functions with 
executiye — ^were defects of a nature so rascal and pemidoas 
as no improvement in the character and habits of iiie ^peoplo 
could ever be expected to countervttL The entirdj promis- 
cnous nature of toe Assembly, and the extension <^the same 
vicious composition to the Senate and the Hdiaea by the 
lot,'«xceedingly limited, though it did not wholly di»koy, 
the influence of the Natural Aristocracrf . This would oi 
itself have been a fatal defect ; but even had tiiese assembfiesr 
been composed entirely of the classes most fit to govern, 
and had their numbers been in consequence greatly dimi- 
uished, the concision of functions, and the consequent 
imperfection of the judicial system, would have still made 
the constitution inadequate to provide for its own stability, 
and to perform the most important of the services for the 
purpose of securing which all governments are established. 
It is, on the other hand, no less certain that the Athenian 
constitution was calculated to bestow those important 
benefits which flow from all popular systems, however ill 
contrived; and that at different periods it in fact £d bestow 
those benefits. The universal competition of talents, the 
emulation in virtue, the personal interest in the public 
welfare, the zeal for promoting it, often at the expense of 
individual sacrifices, and very generally at the risk of 
individual suffering, not only led to the possession of 
extraordinary accomplishments, andnthe p^ormance of 
brilliant exploits, but placed the whole powers of the ochd- 
munity at the disposad of its government; and, when sound 
counsels were followed, produced results out of all propor- 
tion to the natural resources of the country. The very 
defects themselves of the system had this tend^icy. The 
part which each person was enabled, and even called upon 
to take in the administration, and the risk to which Mluie 
in any civil measure or any military enterprise exposed all 
statesmen and captains, must often have produced exerticms 
little likely to be made under a more regular and a maHi 
just dispensation. These results were dearly purchased by 
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*their concomitant mischiefs ; and they ^/ate mYl^ to be^ 
relied upon in a scheme of polity such as ym have been 
contemplating. The extraordinary efforts wmch were suc- 
cessfully made to resist foreign aggression^iin circumstaAes 
which, after every allowance is made for the gross exagge- 
rations of histonans, recording, as usual, the traditions of 
national vanity, must be considered as all but desperate; and)* 
the great power which, after these exertions, Athens obtained 
for a considerable period of time, are probably without a 
parallel in the history of any other nation. No one, how- . 
ever, can examine the annals of those times without per- 
ceiving how precarious the advantages were that thus 
accrued from the system, and with how many serious mis-^ 
chiefs they were accompanied. 
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